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40371 

¥iruste««  eto,. 

Plaintiff 
▼• 

ttORRIS   HKICHMAK, 


Offfendalit  -  App«llftii1;» 


APPEAL   mOB 

SUPERIOR   001) RT 

COOK  OOUMTY, 

3^0  I.A.  605^ 


im«  PRfsxoisa  justxoe  mmu  b.  sulutah  qslivkheo  the 

OPISIOS  OF  THE  OOURT. 

Thla  emufte  wa«  oonaolid^'ted  ulth  e»u8«0  nuobered  40370,  * 

40373,   403t3  and  40374  In  this  court.      ir«  have  today   filed  mn  opinioa    *' 
la  onustt  No.   40S70,  entitled,  h^vreenoe  ^-.   a^rrett^   na  3uoo«asor» 
Trustee,  etc..   l'laintiff-AT>p«Ilee.  ▼.  M^rk  Shankg.   Defendant»Apogiiqjit> 
in  which  the  deeree  of  the  Superior  Court  was  revereed  aal  the 
e&use  reo^nded  with  direotione*     the  f^icta  and  oircvimetancee  in  th*t 
eA8«  are  siallar  to  the  inat!»nt  oaee  and  the  law  oont rolling  in  that 
ease  is  applio^ihle  to  this  o»e«« 

For  the  reasons  stated  in  cause  No.   40370,  » foresaid,   the 
decree  of  the  Superior  Coiirt  is  rerereed  ?*nd  the  C!»usc  is  reaanded 
vith  directions  to  perait  the  defense  to  pl<>ioe  the  oauss  at  issuo 
sjid  to  try  SMW  bsfors  a  ivay^ 


fiSOREE  H£YEH9EQ  AHO  OAUSS 
HEHASOSD  WITH  OIRSCTIOSS. 


HEBEL,   J.    OCHOimS} 
BimiS,  J.    OISSEHTS* 
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•rratroc  la^'o  ^        i  ;  \ 
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.ft*?'. 


403T3 


LAWRSICI  A,  BABKfTT,  ms  Si^otaser 


Trustee^  «*••#' 


Plaintiff  -  A pp« lie©. 


KSIIHAJR0T  VO 


SS>«lS3«B*)SW*!?"!WI-^t-„, 


FEAI.    FROM 

8UP1RI0R  QGVni 

0001  COIJMTT. 


Q^tenmii  -  Appellant.  |     3^(X,  i-«A«    605 


m,  pn%Bimm  jitstxqe  is^kis  a,  suluvai  Dsx>if£R£Q  ths 

OPIIIOir  OF  THE  COURT. 

Thla  oaute  wn«  oonsolld^'ted  with  onuses  numbered  40370, 
40371,   40373  and  40374  in  this  court,     'm  ta*iv«  today   filed  an 
opinion  in  cause  Mo.   40370,   entitled,  tawrenoe  ^.   Barrett.   ?t§ 
i^eoesaor  Trustee,  ete..  Plaint  if  f«-A0T3ellee.  v.  Mark  -Ihanlcs. 
Defenda.nt~Ai?peIlant.   in  which  the  decree  of  the  Superior  Oourt  ires 
reversed  and  the  cause  reminded  witb  directions.     The  ff^ots  ».nd 
elreuastanoes  in  thi<it  case  are  slsillar  to  the  insteat  case  and  the 
lav  controlling  In  tbmt  case  la  applicable  to  thla  esse. 

For  the  reasons  stated  in  ease  Bo.   40370,  aforesaid,  the 

decree  of  the  Superior  Court   is  reversed  and  the  cause  is  reaanded 

with  dlreotlons  to  permit  the  defense  to  place  the  osuse  et  issue 

and  to  try  saae  before  n.  ;}ury« 

D£OR£E  RETSRSED  AMD  OAITSI 
HfllAMOKO  WITH   OIRSCf  I098, 


BXIKI*,    J,    COiiOURSs 
BUHKK,   J,    0IS3KNTS. 
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.PAr^  .A-I  6  OP, 


mf^ktmitn 
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sKt  M  iiAVixios  ,s  siitiB  aoiTstrt  cj«ic  ■. 


•XVift  ^  fl«ot»cl  »««•  x^f  0^  Gttv^ 


40373 

hAtmnOl  A,   BARHETf,  aa  Suel»«aor 
Trustee,  «to,,  ^-^^ 

Plaintiff  -  Appellee 
▼. 

R,    A.    GARmm, 


Defendant  -  Appellant.        )??  0  0    I«A.    6  0  5 


MR,    l>RISIDlBa  JU8TI0E   O&lilS  E.    mihlV^H   DKLIVEHEO  THE 
OPI»IO»  OF  THE  COURT, 

This  eauee  was  ooneolld^ted  vlth  onuses  numbered  40370, 
40371,   40375?  and  40374  in  this  oourt*      we  have  today  filed  an 
opinion  in  oause  8o«   40370,   entitled,   Jugyrenee  *-,   Barrett,  as 
auoeeasor  Truatee.   eto»«  Plaintiff-Appellee.  ▼.   Mf^rk  ohanlce. 
Be f endant-AOTtells Qt .   in  i^ich  the  decree  of  the  Superior  Court  was 
reversed  and  the  oause  remanded  with  direotions*      The   fnets  end 
Qireumetiinoes  in  thnt  o^se  ere  siiailar  to  the  instant  case  and  the 
law  controlling  in  that  esss  is  applicable  to  this  ease* 

For  the  reasons  sts*ted  in  eause  Ho*  40370,  aforeanid,  the 

decree  of  the   Superior  Court   is  reversed  and  thS  oause  is  remanded 

with  direotions  to  peraiit  the  defense  to  place  the  cause  «it  issue 

and  to  try  saste  before  a  jury. 

mOntS.  REVERSED  ASD  CAUSE 
REMIAHQSO  1$ITM    3IRS0TIOX3. 


HEBCL,   J.    COiiOimS; 
BURKE,    J,    DIS2EMTS. 
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40374 

l»AiRS:HOE   A.    B«RRSTT,    R8   Bvoq^bOT       ) 


Plftintlff  -  Asa^l^ii 
▼• 
J.    D,    WAUACE, 

iSefeaaant  -  Appellant. 


An>EAL  FROM 

SIIPEHIOB   OOt'HT 
0001  OC«;»TY. 

i  3  0  0  I.A.  606 


liR.    mMUQim  JUSTICE   0iHIS  I.    SUIXIVAM  OELIVEaSD  TH» 
OPIiriOM  or  THE  OOURT. 

This  onuse  ^^»  oonsolid-^ted  rith  oj^usee  numbered  40370^ 
40S71,   40373  and  40373  in  this  oourt.      iSe  h«Te  today  filed  nn 
opinion  in  cause  Ko»  40370,  entitled,  l>awrenoe  A.   B'°>rrett>  ae 
Sueoeasor  Yru8tee«  etc..  riaintiff-'ADT>ellce«  v,   iitark  Shanlce. 
ae f eadsat'-A gpel lant .     in  whion  the  decree  of  the  Superior  Oourt  was 
reversed  and  the  ORUoe  remanded  rith  directions.     The   f'^ets  and 
oireumstancee  in  thnt  o^ee  are  simiXftr  to  the  instant  emae  and  the 
Xftw  Controlling  in  th^t  case  is  appliOT-hle  to  this  case. 

For  the  reasons  stnted  in  cause  Ko<.  40370,  aforesaid,  the 

deeree  ©f  the  Superior  Oourt  is  reversed  and  the  cau?e  is  remanded 

with  dir<;otions  to  permit  the  def'^nse  to  place  the  cause  at  is^ue 

and  to  try  spme  btffore  p  jury. 

OSORKE  fUETSHSEO  AfiO  CAtJSE 
HIMilXSD  WITH   OIHEOTIOHS* 


BCmKf,   J.    OISS£liTS« 


.il^.X 


:rjTi!  jur» 


asu  •   '•" 

..•8*v  iff 


40330 

FHIUuXP  mEllN£R» 

(Plaintiff)   App« 
▼• 
1.III0OZ.II   OhlRt  QOU^kKt,   tt 


SOPIRIOR  COURT 

aOGK  OOUfiTT. 


(Oefendant,)  App«ll«e..      )       gOQX^A.    606 


]0t«  JusTics  mmh  dilivi^ed  tHi  opisiom  or  the  oouht. 

This  Is  Bn  appeal  by  the  plaintiff  from  ^.  Judgment  entered 
Vxy  35,  1938*  euetalnlng  notions  to  dlsnlca  the  amended  oonplAlnt 
and  dlaalealng  the  oauae, 

J^llllp  Brenner,    plaintiff,  who  wta  a  Judgment  creditor, 
bifought  ault  agnlnat  the  defendants*     The  defendants  filed  notions 
to  strike  the  amended  eomplolnt,  ihloh  motions  vere  sustained  and 
the  oaae  dlsalssed  at  plaintiff's  costs* 

The  e^lle^T  tions  of  the  attended  oomplalnt  admitted  by  the 
motions  to  dlsslas,  are.   In  subst'^noll,  that  the  Llnooln  dairy  Ooapai^ 
was  Inoorpor^a^ted  February  34,  1933,  »nd  continued  to  operate  under 
its  oharter  in  Clhloago  until  June  18,  1935,  ^en  It  eas  dlseolTed 
by  Superior  Oourt  deoree  for  failure  to  pay  franchise  tax.     Prior 
to  its  Incorporation,   defendants  Max  Rlffklnd,   Irrlng  Rlffklnd  and 
Wlillaa  aiffklnd,   ??ere  doing  business  ^is  partners  at  1935  South 
Kedsle  AYCnue,  Chicago,  owned  and  were  operating  machinery,  equlpsient 
and  motor  trucks  in  conducting  n  milk  and  dairy  buslne^^a,     Thess 
defendants  were  the  original  subscribers  and  stockholders  of  the 
Iilnooln  Dairy  Oompany,  and  it   is  alleged  that  In  obtaining  the 
oharter,  they  grossly  overvalued  the  partnership  assets  iriiioh  they 
turned  in.  In  full   pftyt^nt  of  the  capital  stock  of  the  corporation, 
at  a  valuation  of  #25,000,     The  value  of  the  partnership  assets  did 
not  exceed  ?7,500,   which  the  Rlffklnds  then  knew,  but  they  reported 
to  the   state  that  all  the  capital  stock  was  paid  In  ftiU,     This 
capital  stock  was  divided  Into  360  shares  of  UtO  eaoh,  and  was 
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lt«u«d  as  followt:   120  shares  «aeto  to  MaJtweli  aad  Irving  Hlffklnd  and   * 
10  3liar«8  to  flUima  Riff  kind.     They  elooted  thoaselTOO  directors 
and  oontlnuftd  to  operate  the  itllk  butlneao  under  the  corporate  nase 
frwi  the  aetae  office  a«  they  had  prevlouely  operated  the  huslneee  ^ 

as  oo-partnere.     Following  the  dlseolatlon  decree  of  July  16»  1935,        ' 
Majcirell,   iTVlng  and  Wllllaa  Rlffklnd,  together  *lth  ^mywond  Rlffklnd, 
eoatlnued  to  operate  the  aaoe  buelnese  in  the  xtnme  of  X.lnoolB  Dairy 
Oompany,  as  a  eorporrstlon,   from  the  smae  of  floe  and  with  the  e?tae 
equlpMent,     Prior  to  the  dissolution  deoree,  they  pretended  to  be 
the  owneTB  of  the  property  and  assets  of  the  oorporr^tlon,  and 
attempted  to  place  the  property  beyond  the  reach  of  creditors  by 
sort gaging  It  for  $1«316»10  to  secure  a  pretended  Indebtedness  vhloh 
did  not  exist,  and  the  note  which  the  mortg?ige  r^n.n  given  to  secure 
vas  without  oonsideratlon,  and  was  for  the  purpose  of  protecting 
the  property  from  the  liens  of  creditors  then  and  thereafter  existing. 
While  the  defendants  were  operating  the  business  as  I<lnoola  Dairy 
Oeaipany,  a  oorpor?»tlon,  they  negligently  operated  and  controlled  one 
of  the  flN^tor  trucks  then  In  their  possession  so  as  to  infllot  x^pon 
tho  plaintiff,  FhlUlp  Brenner,  a  pe<  gonal  injury,  for  which  he 
Instituted  suit  against  the  Lincoln  i^lry  Coaspany,  n  eorpor-^tloa,  aad 
obtained  serTloe  on  srtld  de  fgoto  oorpor'-^tlon  by  serving  Mnxwell 
Blffklnd,  Its  president,  and  such  ^  f-AOto  oorporrtlon,  by  Its  acting 
offloers,  Itexwell,   Irving  and  Wllll?)«  niffklnd,  o-?used  the  appesranoe 
of  LlnoolB  Dairy  Oonpany,  a  corporation,   to  be  entered  in  Clroxilt  j 

Oourt  Cssse  Ho*   350-17673  entitled  Brenner  v.   Lincoln   >^lry  Oomioany. 
aad  as  a  corporation  the  defendant  filed  an  answer  denying  liability 
and  thereby  estopped  said  de   facto  corporation,  and  the  seabers  froa 
denying  that  the  defendant  Lincoln  D»iry  Ooopany,  wns  nt  the  tlae 
of  the  Injiury  and  at  the  tlae  of  the  suit  •»  ooroor^tion.     a  jury  was 
Oalled  In  the  potloa  and  returned  »»  verdict   for   |3,500   In  favor  of 
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tl&«  pialatiff».  which  ^nn  entered  on  February  36,  19S7,  ■ 

OB  Maroh  9,  1937,  ??lthln  11  dayi  after  the  entry  of  plain-  ^ 

tlff«B  judgment.  Maxwell  Hlffklnd,   Irving  Riffklnd  and  filllfta 
Riffklnd  applied  to  the  ;  eoret  ry  of  Stste  for  a  charter  for  the  J 

defendant  Lincoln  Milk  Oo«pfl»ny.     the  defendants,    f.llil%«  A»  Reaanck,        ♦, 
Sol  iiAtleen  and  Joseph  Marehall,  on  behalf  of  the  Slffklndt,   beoaae        s, 
Ineorporatore  and  "f.gente  for  the  Riffklnde,  ^nd  pretended  to  pay 
for  the  capital  stock;   that  the  Linooln  Milk  OOApa^  ims  a  atere 
oorpor^te  shell  or  legal  fiction  used  for  transferring  the  property 
heyond  the  resoh  of  execution;  that  the  charter  that  w;?«  issued  to 
the  Lincoln  Milk  Ooapany  wss  not  filed  of  record  until  May  11,  1937, 
siere  than  30  df>ys  after  the  reoeipt  of  the  charter* 

To  defeat  plaintiff's  execution  and  place  the  property  beyond    - 
the  re»©h  of  creditors,   and  without  oon8ld«r«?tlon,  the  Hlffklnds  on 
Kay  1^,  1337,  executed  n.  ohattel  au>rtgage  to  ^ose  Mendelson  en  the 
sajM  dairy  equlii^ent  saentloned  In  the  previous  isortgage  to  the  First 
Onited  Flnanee  (Corporation*     The  Hose  Mendelson  aortg^ige  was  to  seoure    ' 
a  bogus  iTMlebtednsss  of  |1,S00* 

The  property  and  assets  of  the  Lincoln  )alry  Ooapany  should 
be  Impressed  with  the  oonstruotlve  trust  and  subjected  to  plalntlff*8 
JudgBM»st,  vlth  Interest  and  costs;  that  the  judgnent  reaalns  unsatis- 
fied, and  an  execution  has  been  returned  no  property  found,  «nd  there 
is  now  due  the  plaintiff  #3,500  with  Interest  at  5^  fro«  February  36, 
1937,   and  reasonable  allowance  for  attorney's  fees. 

There  Is  a  prayer  for  relief,   nnd  that  the  defendants  bs 
enjoined  fros  transferring  or  enouabering  any  of  their  property  ©r 
assets;   shI   that  the  property  of  the  defendants,  and  eech  of  them,  be 
•ubjeeted  to  a  lien  and  execution  to  satisfy  the  plaintiff's  judgment 
sad  costs* 

The  satter  o^me  up  before  the  court  on  action  of  the  defendants 
to  dlsalss  the  aaewied  complaint  on  the  ground  that  the  eoaplslnt 
wholly  falls  to  set  up  any  onuse  of  action* 
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f1i»  question  inTolv«d  in  this  appsal  is  vhsthsr  the  court 
erred  in  striding  plaintiff's  amended  ooaplaint  and  in  dississing 
ths  e&use  on  the  ^;round  th'^t   it  did  not  «llege   facts  th»,t  »o>uId 
justify  the  trial  court  in  trying  the  iasues. 

jj^  the  action  to  strike*  the  defendants  adalt  the  alleg  tlons     ' 
tliat  ere  well  pleaded^  and  If  frea  the  alleg^^tions  of  fact  and  S 

all  f»Tor?ble  inference  to  be  dtawa  therefrom  the  oonplalnt   fails  to 
state  a  cause  of  motion,  the  court  ircvtld  be  Justified  in  strlkliig 
the  attended  ooaplaint  nnd,   in  a  proper  case,   in  dismleslng  the  c^use. 
However*   in  this  e^ase  ve  are  of  the  opinion  th^t  there  are  sufficient 
facts  pleaded  in  the  attended  coffiplaint  to  justify  the  court  in  over- 
ruling the  a&otion  of  the  defendant  Dairy  Company,  %nd  that  this 
Jiftdgnent  eras  based  upon  the  ground     of  daaiages  sustained  by  the 
plaintiff  because  of  negligence  of  the  defendants  in  the  operation 
of  an  autcmoblle^     froa  the  record  in  that  case  It  api>e«;r8  that  the 
defendr^nt  Lincoln  i)airy  Oompany  filed  its  appearance  and  pleadings 
aad  proceeded  to  trial  upon  the  issues  that  were  made  upon  the 
ple^idlngs*     The  Lincoln  Dairy  Ooapany*  a  corporation,   as  is  stated 
in  the  pleadings*  was  in  the  dairy  business*  and  continued  to  operato 
for  a  considerable  tliM  after  the  charter  of  this  defendant  was 
dissolved  by  the  court  for  faiitire  to  pay  the  franchise  tax*  and  the 
Individual  defendants  naaed  in  the  proceeding  had  possession  of  all 
the  assets  of  this  corpor«ition  and  used  these  assets  in  the  payment 
of  stock  In  n  new  corporation*  and  also  retained  suofa  as  were  not 
used  by  these  individuals  for  the  purpose  of  defeating  the  plaintiff 
Uk  the  collection  of  the  judgjsent  by  an  execution  Issued  at  thst  tlat. 

It  ie  further  stated  in  the  aaended  ooaplslnt  that  M»b  fliffkliid, 
Irving  Rlffklnd  end  WUliaa  Rlffklnd,  together  with  Rayaoad  Rlffkiad* 
following  the  dissolution  decree  of  July  18*  1935*  continued  to 
Operate  the  saae  business  in  the  name  of  the  defendant  Lincoln  Jalry 
Company*  as  a  corpor' tion,   froa  the  s^oe  office  and  with  the  saae 
equipment*  and  prior  to  the  dissolution  decree*  these  defendants  J 
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nttesptttd  to  place  the  property  beyond  the  res'Ch  of  the  oredltore  by 
mortgaging  It  fox  the  amount  mentioned  In  the  two  sep?»rate  ch^sttel 
■•Jtgftget,  vhieh  the  plaintiff  allegee  una  hut  a  pTet#nded  Indebted-       j^ 
aeae  and  did  not  exist^  i^nd  thtt  the  note  vhleh  wns  given  to  eTldenee      , 
the  amount  of  this  stortgi^ge  ^'^e  without  eonsideration*  <^ 

fhe  sole  question  before  the  oourt  is  what  has  beooae  of  this 
property  of  the  ooroor-  tion.     From  the  stmteisent  there  seems  to  hsve 
been  oonsider<f»ble  property  «'hleh  v^a  used  by  the  LlneolB  ^Dairy  Ooapnoy ' 
la  the  oonduot  of  its  business*     The  defendants  Answer^  hoirSTer,  by 
•tating  faots  that  are  not  la  the  record.     Many  of  the  faets  which 
would  have  had  a  proper  place  if  submitted  on  the  trial  of  the  issues 
after  the  defend^snts  had  answered  the  amended  oomplaint,  will  not  be 
eonsidered  by  us  on  this  action^  for  the  reason,   as  we  hsive  stated, 
the  amended  bill  of  oomplalnt  is  the  only   statement  of  faets  wt 
can  consider,  as  we  nre  controlled  by  the  rules  goveralag  the  motion 
to  strike  the  amended  bill  of  complaint* 

Zt  is  neoessin^ry  to  call  i^ttention  to  only  a  few  of  these 
faets,   ns  stated,   to  indicate  thi^t  the  defendants  have  attempted  to 
offer  a  defense*     fhey  saention  the  oondition  under  which  this  ease 
was  filed  and  the  attorneys  9^0  ^ere  enj^ged  in  the  trial  of  the 
matter,  and  that  at  the  time  due  to  pressing  business  conditions  aad 
some  trouble  ooe^sloned  by  failure  to  comply  with  the  ordin!»nces  of 
the  Health  Department,  the  premises  i^ere  shut  down  *»nd  thereupon. 
Maxwell  Hlffkiad,    Ffeymond  Riffkind  and  Irving  Hlffklnd  consulted  with 
an  attorney  relative  to  Incorporating  a  new  corporation*     jJut  what 
that  has  to  do  in  ditermining  whether  or  not  there  were  sufficient 
faets  allsged  in  the  amended  complaint,   «re  are  at  a  loss  to  say* 
Then  the  defendants  recite  the  organisation  of  the  Lincoln  Milk 
ComtJany,  <ind  that   it  did  not  receive  any  of  the  assets  of  the  old 
oomp&i^,  etc* 

>f  believe  from  nfhat  appears  in  the  record  thst   it  will  be 
WlX  to  have  a  trinl  of  the  c^use  ind  th^t  there  are  sufficient 
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f&ots  in  the  reoord  to  justify  a  trial  upon  the  dcfendnnts*    fixing 
an  ansi^r* 

The  oourt*8  order  striking  the  aaendad  bill  of  eoaplnint 
it  r«Texs«4  ^t)&  th«  oaus«  is  ressanded  with  direotions  th^t  th« 
defendants  file  an  answer,  and  in  due  oourse  that  the  oourt  hear 
the  natter  on  ite  merits* 


ailXS  S,   S^UTA.S.    F.J,   ODHeUHB, 

BtmO,   J.  f  AEfS  KO  FART* 
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OOLLATSHia  flMAHOS  00. ,   i6t   Zno.,     }  /I^Sii.  IROM 

(Plslntlff)   Appc^?int, 
▼• 

SAM  BXRMAM  and  ShmMMM^,  Ml  C>F  OHIOAQO. 

r    / 

(Defendants)  |i^Bg(|i€ee8< 


tfUiilQIPAL  OaiHT 


SOOI.A.  60g 


Sia,    JUSTICE  HlfiSl.  DSLIVIMD  THE  OPIMIOS  OF  THE'   COURT, 

Thl8  is  an  appeal  froa  an  order  of  the  Municipal  Court  of 
Ohle&go  Tac^ting  nnd  opening  %  judgment  by  oonfession,  i^nd  upon  a 
hearing  rendering  judgn^nt  in  favor  of  the  defendants* 

On  January  II*  1937,   the  plaintiff,  CollaterAl   rinanoe  Co., 
Hot  Ino.,  ohtalned  a  judgi^nt  by  oonfession  in  the  Municipal  Court 
of  Chloago  en  33  jud^ent  notes  executed  by  the  defendants,   3«« 
Berman  and  Sadie  Berman,  for  the  sun  of  #7,747*00  mnd  costs*     Exeou* 
tion  was  returned  nulls  bona  and  gmrnishaient  proesedings  were 
ooamenced  against  EeUiart  Park  Furniture  Oompm^y  ms  garnishee,  and 
on  Bebruary  9,  1337,  the   gparnishee  filed  an  answer  *no  funds".     The 
defendants*  answer  was  contested  by  the  plaintiff  and  on  April  3, 
1^7,   after  a  hesiring,  the  court  entered  an  order  that  the  ^%rnlshee 
Is  indebted  to  the  defendant,   Saa  Beraan  in  the  sua  of  #59*40,  and 
entered  a  Judgment  .ugalnst  the  garnishee  for  said  sua*     Subsequently 
the  judgment  against  the  garnishee  was  satisfied* 

Thereafter  on  April  14,  1937,  an  alias  writ  of  execution  was 
Issued  against  the  defendants  on  said  judgment  for  t7, 747*00  sad 
oosts.     This  alias  execution  was  duly  served  on  the  defendant  Satl* 
Berman  on  April  15,  1937*     On  April  34,   1937,  a  petition  for 
olti,t*oB  to  discover  assets  W5?s  filed  against  the  defendants,  aad  en 
the  saae  d«te  citation  sufflmons  were  issued  and  placed  in  the  hands 
of  the   bailiff  of  the  Municipal  Court,  who  served  3*ild  citation 
summons  on  the  defeadants  in  this  action* 
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The  defendants   f?%lled  to  appear  on  May  6«   1337»   in  response 
to  said  oltntion  euiafflone,   and  &  rule  to  ahov  oaute  was   issued 
s^ninst  them,  returnable  Msy  17»  I937»     On  May  11,  1337,  e^^oh  of 
the  defendants  irss  personally  served  with  a  certified  transcript 
of  the  rule  to  show  cause,   and  ei^eh  of  them  was  examined  in  open 
eourt  and  an  order  was  entered  disch^^rging  the  rule  to  show  cause 
and  dlsais3ing  the  eitatioa  against  the»» 

Then,  on  J«^nuary  13,  19^,  another  gs^rnishment  action  was 

Instituted  5!gt5in8t   E^okhart  P^rk  furniture   Oompany  on  »»ld  judgment. 

Subsequently,  this  garnishee  filed  a  sworn  answer  alliging  no  funds 

and  stating     inter  alia  "thy^t   8aa  Serman  has  been  and   is  m>w  a 

aarrled  isan,  the  head  of  a  family  and  resides  with  ssne  in  the  City 

and 
of  Chioago^/ie  therefore  entitled  to  eisemptlon  of  taO.OO  per  ^eek 

under  the  l^wn  of  the  State  of  Illinois.*'     leanwhile  a  oreditors* 

bill  predioated  on  said  judgment  had  been  filed  in  the  Superior  Qourt 

of  Oook  County  and  proceedings  had  therein. 

On  Maxeh  1,  1938,   a  motion  was  filed  by  the  defendants  to 

raoate  and  aet  aside  said  judgment  of  January  11,  1937,  upon  the  sole 

ground  "that  the  Collateral  Finance  0©.,  Not  Inc.,  not  being  a  legal 

entity,   said  judgment  is  void  for  lack  of  jurisdiction. «•     To  this 

motion  the  plaintiff  filed  an  answer  alleging,  among  other  f-ote, 

that  ft  creditors*   bill  was  filed  in  the  Superior  Court  of  Cook  County 

based  upon  the  judgment;  that  both  defendants  had  filed  their  pleas; 

th^it  the  defendants  made  a  motion  before  the  court,   to  whom  the 

creditors*   bill  was  assigned,  to  have  the  creditors'  bill  dismissed 

on  the  grouM  thst  the  judgment  upon  which  it  was  predicated  was 

not  a  legal  entity,  which  wna  the  s^me  ground  on  which  this  motion 

was  denied  by  the  court.     Thts   esse  was  trnnsferred  in  the  ifunicipal 

Court  by  reassignment  to  Judge  MoGarry.     The  defendants,  by  leave 

of  court,   filed  a  petition  to  vacate  and  set  aside  the   judgment   of 
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January  XI,  1937*     In  a.n  aae&dtfd  petition  It  is  stated  by  th«  k 

dUifttndants  tbat  the  judgowat  was  void  l>e(>suse  the  plaint! ff«  C«ll>(ter%l   : 

rimmoe  Oo»«  Not  {no.*  was  not  a  legal  entity*     This  petition  further     S 

up 
•et/   IS  a  further  defense  an  alleged  oral  ngreeatent  between  8en 

KaTin^  a  former  owner  of  the  notes  herein*  and  llargaret  Simon,  to 

o&noel  ei^ld  notes,   and  thet  the  plaintiff  mequlred  the  notes  with 

the  knowledge  of  this  agreement,  snd  therefore  the  defendants  are 

not  liable  to  the  plaintiff  on  the  notes* 

On  tfftroh  35,  1938,  the  court  entered  an  order  opening  the 
judgment,  allowing  the  Amended  petition  to   stand  as  an  aiffidDTit  of 
merits,  and  setting  the  onse  for  trial.     The  oourt  also  entered  an 
order  granting  le^ve  to  the  plaintiff  to  ameM  its  oomplaint  to 
read,    MM*  Hatowskl  and  B.  gattls  QBk*   Collateral  Finanoe  Oo.,   Mot 
Xa«*,  a  oo-partnership"*     After  sereral  oontlnu&noee  the  cause  9aao 
up  for  trial  upon  the  pleadings  as  amended  by  both  parties,  and 
after  a  trial  upon  the  issues  thus  presented,  the  Munloipal  Court 
•ntered  its  finding  against  the  plaintiff  and  in  faVor  of  the 
defendants,  and  ordered  the  judgment  by  eonfession  vacated  and  set 
aside,  and  thnt  the  plaintiff  take  nothing  by  the  suit* 

The  plaintiff  was  given  le^ve  by  the  oourt  to  nmend  the 
name  of  the  plaintiff  la  the  above  entitled  cause  to  read  H« 
Hatowskl  and  0«  Hattls  OBA  Collateral  ^Inanoe  Co,,   Sot   Inc.,   a  eo- 
partnership,  and  the  defendants  were  granted  le^ve  to  file  and  did 
file  on  li^aroh  35,  1938,  an  amended  petition  to  vaeate  and  set  aside 
the  judgment  by  oonfe^islon  ettered  on  January  11,   1937,     Upon  the 
filing  of  the  motion  the  oourt  entered  an  order  that  the  judgment  be 
opened;   that  lenvc  be  and  is  given  to  the  defendants  to  appear  and 
make  defense  herein,  and  that  a  trial  of  this  oause  be  had  notwith- 
standing the  judgment,  and  that  the  judgment  stand  as  security 
ttBtll  the  further  order  of  th«>  court* 
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Oefendants*  aajended  petition  to  vacmt*  and  set  aside  the 
judgment  by  oonlesalon  is  in  part  as  foXIovs:   Thnt  one,  Myer  J. 
Hatowskl  and  one,  0.  Hattis,  now  oXkhm  or  pretend  to  be  oonP^rtnera, 
doing  Ixisineas  aa  Oollateral  Flnanee  O©.,  Sot  Inc.,  and  now  elaia 
or  pretend  to  be  the  legal  omera  or  holders  of  said  notes;  that 
these  defendants  charge  that  Myer  J.  Hatowski  and  H,   Hattis 
acquired  the  promissory  notes  after  their  maturity  with  full  kno^ledgo 
of  the  agreement  aforesaid,  as  desoribed  in  Paragraph  4,  In 
paragraph  4  the  defendants  charge  that  on,  to-nrit|itho  16th  day  of 
ilay.  A,  ii.  1936,  an  oral  agreement  yma   entered  into  by  and  between 
ono,  Bon  Kavin,  the  then  owner  of  the  proniasory  notes,  and  Margaret 
Siflion,  whereby  Margaret  Simon  agreed  to  «nd  did  pay  to  Ben  Kavin 
ISOO  Oash,  and  in  oonaidersrtion  therefor  Ben  K<^vin  proaalsed  and 
agreed  to  procure  a  release  of  the  junior  mortgage  and  to  cinoel 
all  of  the  promissory  notes  then  unpaid  and  to  release  the  defendants 
froa  any  and  all  liability  thereon,  and  to  surrender  said  cancelled 
notes  to  these  defendants;  th<;t  said  agreement  further  provided  that 
one,  Fred  Iroohep,  the  then  owner  of  the  premises  aforesaid,  w«is  to 
execute  n  guit-claia  deed  releasing  aXl  his  ri^t,  title  and  interest 
in  and  to  said  premises  to  the  said  Margaret  Simon  in  consideration 
of  the  payaent  to  him  by  the  said  iSargaret  Simon,  or  her  agents,  of 
the  sum  of  '350^  that  pursuant  to  said  agreement,  Fred  Proohep  duly 
executed  said  quit'-claim  deed  and  reoeiwed  the  aforesaid  sum  therefor; 
that  the  said  Ben  Kawin,  pursuant  to  eaid  agreement,  did  procure  from 
the  s.^id  Phillip  L.  Freed,  trustee,  a  release  of  s?;id  junior  mortgi^go; 
th-^t  he,  Ben  Kawin,  fraudulently  failed  to  cancel  s.^id  promissory 
notes  then  out8tc>ndDi8  and  unpaid  and  to  release  the  defendants  herein 
from  liability  thereon  and  to  surrender  tho  notes  to  the  defendants 
herein;  that  instead  of  canoellii^  the  aamo  and  releasing  the 
defendants  from  liability  and  surrendering  said  notes  to  them,  mo 
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by  lite  agreed,  h«  traniferred  said  promissory  notes  to  soiae  person 
or  persons  whose  Identity  is  unknown  to  these  defendants. 

It  is  to  be  noted  that  in  this  proceeding  ths  plaintiff  did 
not  offer  any  objection  as  to  the  filing  by  the  defendanta  of  the 
aaended  petition  to  ▼aoate  the  Judgment,  or  offer  any  objection  to 
any  of  the  proceeding  had  by  the  court  upon  the  he'^sring  of  the 
issues  based  upon  the  pleadings,  or  even  objected  to  the  entry  of 
the   judgiBOnt* 

Fr«ai  a  further  consideration  of  the  record  it  appears  that 
the  plaintiff  not  only  took  an  active  part  in  the  conduct  of  the 
trial,  but  even  obtained  le?».Te  to  asend  the  name  of  the  plaintiff, 
as  we  have  outlined  in  this  opinion.     In  X^ox.  et  al,   t,   Bradley . 
179  111.   App,   1,   this  court  held  th?>t  the  plaintiffs  ^-nived  the 
juri3dictioa<»l  question  by  going  to  trial  without  objection,  ;<ind  said: 

"Ihether  the  order  opening  the  judgaesfe  and  giving  the 
defendants  Ic'^ve  to  nsake  n  defense  and  have  a  trtsl  of  the  cnuae 
was,  or  vans  not,  proper  on  the  petition,  it  is  not  necessary  to 
decide.  After  the  judgaent  vas  opened  the  plaintiffs  appeared, 
took  part  in  the  trial  and  moved  for  a  new  trial.  They  thereby 
waived  their  right  to  except  to  the  order.  After  the  onuse  wo a 
so  opened,  the  plaintiffs  should  not  have  appe'^red  at  sll,  or 
at  most,  should  h%ve  confined  themselves  to  the  resistance  of 
any  action  proposed  by  the  def**nd«nt, 

V,    ^ 

Wilsoi  

The  objection  to  the   jurisdiction,   it  was  ssid  in  3oh3 f er 
V.   teoe.  73  111,   App,  50,   'must  be  persisted  la  and  solely  relied 
on,   in  order  to  be  available,** 


r   action  proposed  by  the  def**nd«nt,     grand  Psoific  Hotel  Oo, 
finkerton.   317   lU,   61,     Herxim^ton  v.   McOollua.   73  111.   476: 
Lson  V.   Chandler.   133  111,   App,   62?,, 


As  we  have  indicated,   it  was  upon  the  pless^dings  as  amended  by  both 

sides  that  the  trial  of  the  oause  proceeded,   and  evidence  and 

argumeats  were  heard  without  objection  by  either  side.      In  national 

tead  tfo.  V,  Morten .  361  111,   App«  333,   wherein  the  jurisdiction  of 

the  trial  court  to  vacate  «  defa«ilt  jv^nent  ^ras  in  issue,  the 

Appellate  Court  g?-id; 

"Moreover,  the  plaintiff  vsived  the  question  by  partici- 
pating in  the  trial.  The  ple?»ding8  were  settled  under  an  order 
of  court  approved  by  all  the  parties  to  the  proceeding," 
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It  appears   from  the   final  order  entered  by  the  court  th«t 
evidenc*  -pbb  heard  upon  the  issues  presented  and  the  eourt  entered 
the  final  order  as  outlined  toy  this  court   in  its  opinion,   to  that 
in  view  of  the  f>^ot  that  the  evidenoe  ie  not  preserved  and  is  not 
e  part  of  the  record,   ^b  may  aaauss®  that  there  was  sufficient 
•▼Idenoe  to  justify  the  oourt  In  entering  the  order  in  this  oas** 

The  plaintiff  aside  the  further  suggestion  th»t  the  defendsnts 

were  not  parties  to  the  or-^l  sgreeaent  set   forth  in  the  aisended 

petition*     The  defend^ants*   answer  to  this  is  that  the  agreement  set 

forth  thst  Ben  ^-^vln  fraiidulftntly  failed  to  carry  out  his  proalse, 

and  instead,  negotiated  the  notes  in  question,   and  that  the  plslntiffs 

Ratoffslcl  and  H^ttls,  knei"?  of  this  a.gre«»fflent  vhen  they  aequired  the 

Botes  without  oonslderation  ar«i  after  maturity,  and  in  view  of  the 

f^e%  th-^t  the  plaintiff  did  not  sbjeet  to  the  aufflcienoy  of  the 

defense  upon  the  trial.   It  must  therefore  be  held  to  have  waived  its 

right  to  objeot  at  this  time.     Upon  the  question  of  objection  to  the 

sufficiency  of  the  amended  petition,  Hule  104  of  the  rtevised  Oivil 

Practice  Hulcs  of  the  Municipal  Opurt  of  Ohicago,   in  force  Soveaber, 

1935,   provides   in  part  as   follows: 

"lio  new  trial  shall  toe  granted  or  sny  jud^raent  vacated  or 
set  aside  after  s  trial  and  a  finding  by  the  court,   or  a  verdict 
of  a  Jury,  on  the  ground  of  j»ny  insufficiency  in  1p»w  of  any 
pie  ding  unless  the  %nm»  discloses  no  re?.8onable  o-^use  of  action 
or  defense  and  it   is  apparent  thst  no  legit iaaate  aaiendinent  can 
aske   it  good  and  it   further  sppe^rs  th?it   t>rior  to  the  tTial  such 
insufficiency  in  law  was  brou^^t   before  the  court   for  its  consid- 
eration by  naotion  as  hereinbefore  provided,   •   •   •« 

lote  1,   appended  to  said  Rule,  provides  in  part  as  follows: 

"If  parties  see  fit  to  go  to  trial  with  defective  Tsle^ dings, 
which  could  be  aade  good  by   aiaend?Bent8  if  the  defects  rere  pointed 
out,  they  should  be  bound  by  the  result  of  the  tri»l  unless  the 
evidence   is  preserved  by  a   rertort  of  the  oroceedlnge  and  is  not 
sufficient  to  support  the   judgoent.* 

Illinois 
And  again,  Seo^   43,  Par,    (3),   Oh,   llO^Bt.    Bar  Stato,   provides: 


XiiriCr   fe»iiTt- 
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"All  defeats  in  ple:«dlng8«  either  in  form  or  substftnoef 
not  objeoted  to  in  the  trial  eourt,   shall  be  deemed  to  be  wmired*** 

And  in  passing  upon  a  like  cnuestion  this  court  in  Oafson-Fayson  Oo. 

▼•  Peoria  Terragzo  Co.,  888  111,   App,   583,  said; 

'Conceding  that  the  complaint  in  the  Instant  c^se  '?ns  defective 
in  thfit  there  ws  no  alleg-^tion  to  the  effect  th??t  appellant 
wf<9  free  froa  contributory  negligence,   thnt  defect  w"«s  not 
objected  to  in  the  trial  court  and  under  the  provisions  of 
section  43  of  the  Civil  Practice  i^€X,  ^hich  provides  thst  all 
defects  in  pleadings,  formsl  or  substantial,  not  objected  to  in 
the  tri.-»l  court  are  waived,   the  sufficiency  of  this  complaint 
cannot,   for  the   first  tiase,   be  challenged  in  this  court," 

t»9  the  plaintiff  having  failed  to  raise  the  truest  ion  of  sufficiency 

of  the  aiaended  petition  filed  by  the  defendant,  it  is  no*  b«rred  to 

question  the  pleadings  as  it  atteapts  to  do  in  its  brief* 

For  the  re-^sons  stated,   the  Judgment  is  nffiraed» 


ia«l8  E,    SEJLLIYAM,   P.J,    AHO  mMM,  3*   SOMOUR. 
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SARAH   r.   PKTERSOii   and  S 
PETSRSOM,  \  /  )     /fPPEAL   FROM 

/  ^  / 

(Fialntiffg)   Ar)p<yri«e8.         )/      I 

SUPERIOR  OOURT 
AIBfUBV  01A!U[«  doing  buslileBe  as  A./    )        f  OOOK  OOUHTT. 

oXiAiiK  fnjmspoHT  coapAN|; 


(Defendant)  Ippellant.^        )^00    l^A*    OUO 

MR,  JU8TI0I  HKBEh  mtivgmQ  'tm  QFiHiQu  OF  THIS;  couat. 

This  is  an  appeal  by  the  defendant.   Andrew  Olark,  doing 
business  as  A,  Olark  Transport  Oo«p»ny,   from  a   ;J«dg«ent  entered  by 
the  ooxjrt  for  the  plaintiff,   Sarah  ?•    Peterson,  and  against  the 
defendant  for  15,000.     The   suit  was  for  personal  injuries  sustained 
Xxf  the  plaintiff  in  an  automobile  eollision  which  ooeurred  January 
S0«  1937,  at  the  intersection  of  Route  U.    3»  30,  the  Lincoln  Highway, 
and  Route  lU  S,   45«     The  loostion  of  this   intersection  was  near  the 
town  of  Frankfort,   Illinois,  and  about  30  itiles  froa  Joliet,  Illinois. 
The  jury  found  the  defendant  not  guilty  as  to  the  co-plaintiff, 
Oharles  A.   Peterson. 

the  «»aiplaint  consists  of  thrse  counts,  the   first  eh'^rged 
that  on  the  30th  of  January,   19S7,   the  defendant  was  in  possession 
and  control  of  an  automobile  truck  with  a  trailer  attaehad,  that  the 
defendant  by  its  agent  and  servant  was  operating  said  automobile  truck 
and  trailer  in  an  e-^sterly  direction  along  and  upon  Houte  U.   3.   30, 
commonly  known  as  the  Lincoln  Highway;    th«?t  Oharles   A.   Peterson  was 
operating  an  automobile  in  a  southerly  direotion  along  Route  U.  S.   46 
and  at  the  intersection  of  Houte  30,  the  Lincoln  Highway,  that  the 
plslntiff,  Barah  F.   Peterson,  was  riding  in  the  nutoaobils  with  hin; 
th?}t  both  plaintiffs,  Charles   A.   Peterson  and  Sarah  F.   Peterson, 
were  in  the  exercise  of  ordinary  onre  for  their  own  safety;  that  the 

defendant  through  his  agent  and  servant  carelessly  and  negligently 


"OOo 


•jTlN^saji^  SMS  ummmi  ,\  saraa 


;Bei.yi^    ^iifj^ii--   'f*-»?i»ei.    «il».ft^»tdb   ■-  ■■.a    ni    fciiit 

.BjtofiXiil  ,t»IXe^  BOTEl  »»X|fli  OK  iuQde  fen*  «tti«aiXJU   »^iotifii?ixi  :to  avoi 

•if#  tnrf*   ,l)«»rfoi«,t!r)^*  rr»Xi«'y#  «  dt|a»  i?©ift*   »Xjtcfo»o*0R  n«  to  Xot^ffoO  fei!« 
,08   ,8   *TJ  miuo^  aoop  fcfi«  ^jjfloX?  /iol*«>9'«iiv  icXTt»^a«?  Tr«Xi.<»«r*  fcaji 

•f(d>  *r£fd^  ^X^wjfjjlH  ciooflli  »<f#   ,C^   »^i»©H  to  aoltottte^taX  arf#  *t  te< 
:  ^iid  (fttir  ^licfoaetur  »ti9  ttl  satbtr  a^«   «iJ0»i8*        »  ,   ti^xfiAXq 

•Iff  *«il.t   ;xt«ta«  iwo  «i»<i*  «ot  •xstv  ^•iimibio  to  »elo^»x»  ftilt  ai  •«•• 
tXti?«'^iX>i»o  fctfn  yX«MX»'?*o   tanrx—  ba*  *««3B  «lrf  /«ao«Trfr  tttMba»fk 
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operated  aad  prop«Ued  la  autoaiobile  truck  aad  trailer  so  th'^t  by  |^ 

and  throuj^  tbe  negligence  of  the  defendant  the  eolllalon  ooourred 
bet'o^en  the  tniok  and  trailer  and  the  autofflohlle  in  which  the  pl^ln-       ^ 
tiff  w»?9  riding  irtierehy  the  plaintiff  augtalned  the  Injuries 
ooapl»laed  of  in  the  third  oovnt. 

The  second  covmt  contained  a  charge  th*?*  the  defendant  by 
his  servant  and  n.gBnt  then  and  there  so  wilfully  »nd  ^-nntonly  propelled 
and  operated  the  truck  and  trsller  that  by  snd  through  the  wilful 
and  rnnton  conduct  of  the  defendant  the  collision  occurred  and  the 
plaintiff     sustained  the  Injuries  oo«pl»lned  of  in  the  third  count* 

The  third  count  ch^^rged  as  negligence  on  the  pnrt  of  the 
defendant  violation  by  the  defendmnt  of  »  at«jtute  of  the  State  of 
Illinois  providing  th  t  during  the  period  from  sunset  to  sunrise 
every  asjtorist  shall  carry  two  lighted  lamps  showing  white  lights  or 
lights  of  a  yellow  or  ajsber  tint  risible  at  least  SOD  feet  In  the 
dlrtfetlon  In  which  the  motor  vehicle  is  proceeding  and  Also  one  lighted 
laap  which  shnll  be  so  sltur^ted  &»  to  throw  a  red  light  visible  for 
St  least  §00  feet   In  the  reverse  direction;   that  the  defendant  was  la 
▼lolAtloB  of  this   statute,   and  thst  the  plaintiff,   9»rah  F,   Peterson, 
w«s  Injured  In  a  collision  between  the  two  automobiles  sui  a  result 
of  which  she  sustained  Injuries* 

The  defendant,   Andrew  ai^.rk,  answered  sdalttlng  the  ownership 
and  control  of  the  automobile  truck  and  trailer  ia  question,  denied 
that  the  plaintiffs  i?ere   In  the  exercise  of  due  o««re  and  c^Kutloa 
aad  denied  that  the  defendant  was  guilty  of  any  of  the  sets  of 
negligence  and  wilful  alsoonduot  charged  against  hla» 

Further  the  defendant  ansirerlng  alleged  that   the  plaintiffs, 
Sarah  F*  Peterson  and  Charles  A.  Feterson,  at  the  time  and  place  In 
question  were  guilty  of  wilful  and  wanton  conduct,  and  that  such  conduct 
OB  their  part  contributed  as  a  proximate  cause  of  the  accident  and 
injury  filthout  which  the  sane  would  not  have  occurred*     It  Is  further 


■if  ^irfwr  «1    9ll«3l«««lw«  ©rfif  ftW*  T^ii*'»-t   lfi«fin   S»frrt  isdif  fiftGtr^MF 

to  irtNi#8  »rft  to  9tafnii't-  ■Ji«?fe«»t9fc  »(*:?  f<?  aoi/»Xe>fv  #n??^£s«t9^ 

o  tidf^ll  ^fidm  -g^yi-wtf*  »^58»X  *>s»M8ii  owt  t*««»  XX.*srf»  tslto^oiB  X"!**^ 
9iit  ni   *»»t  OOe  r«r«X  tB  ^Idiinkr  tttti  Tc»<fme  10  w©iX«t  b  to  s^tf^lX 

tot  •Xtfi©Xv  jrif^ll  h*t  «  ir<^t/ft  oi  »«  fe^tfte'lihs  «t  «Mf  XX«I«  tfttiffir  <i««i 
fli  •«*  *iijsl>rf9t»Jb  «rft  Jrri*  jnei^Of^tXt)  »«t»T»5:  tdt  ill  test  COfi  t8«9X  #« 
,«o«T»*<i»'^    ."i  fffr?*      ,t1^1*«lBX<?  ii(»  f^At  bnd   ,9tvff^t9  aJ^<*#  t*  OoifALolr 

•e^Xtat^l  tjsml pfeifs  9ff8  ^Idn  to 

fttlfl^i'  ,flol*s9r-^  ffi  rt«XX(»T*  fen*!  t^tn^   aXld©«oJu<i  «iW  to  XoTtnoo  boB 

flol*tfro   bnr  ufc  to   «»*1«T»"!C<^    *fft   ill    «>^»«    «ttltl[l«Xc}    9af    #l»rft 

to  »*»f    »ilt  to  tB«  to  T'lli;Q»  r  ff^tftl)  »iJ*   *a«f.t  i>«l?f#h  P»«« 

♦alri  ^wljSB*  l)0»i:*do  tnirfenc©»l«  Xiitliw  bi!«  or  -: 

,8ltti*nl«X<j  »i<*  ifidi  bmi»ilii  3«l««w«fli$  tff«ft«»tofc  •<(#  ^tdittfi 

fli  O90X<i  *«J»  *«J^^  *****  *"   «ffO«'t*^*1(  .A  e»Xi»i«)  tan  not*«»t*<l ' it  ilii-ri*?; 

Wffefloo  rfox/a  tKif*  !w«   t^f'*^^"^-  (to#fl.-'^    «w«  IiitXlw  to  t^Xlos  o»*w  i»oi»«»«rp 

feiiii  #«ol)lo9<«  tdi   .  .  ifwUKoiq  «  ••  h^tuittSaao  ttm  xfdf  m« 

i»iJtti/t   si   J I      •fcOTti/ooo  »v»ir  #oi>  Mifow  oau^O  srf*  rf©ldi»  Ifsoiftlw  XXtiial 
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alleg«d  th*t  by  resson  of  the  plaintiffs*  wilful*  vanten  and  reokleas 
oonduet  tbey  thereby  oontrlbated  as  %  proxinate  cause  of  the  aooident 
And  injury  t^lthout  whloh  the  ^■»mB  vcvld  not  have  oeourred* 

Prior  to  the  trial*  plaint iff •«  counsel  filed  of  record  an 
affidavit  wherein  pialntiffe*   oounael  «t<3ited  thst  he  wa«  infornid 
thnt  Andrew  Clftrk,  the  def  errant  *  w&e  Insured  afrainst  lii>bility  for 
injuries  by  the  Aeeoeiated  Indemnity  i^orpomtion*  whioh  «ma  a  eoapany 
engsiged  in  the  buainesa  of  writing  automobile  linbility  ineuranoe; 
tliat  the  ooarpai^  had  an  office  loeated  at  166  ^,  Van  Buren  Street* 
Chioftge*  Illinoie;   that  that  corpora tion  was  a  stock  eoapany  paying 
dividends  to  atookholdera  and  pollcyholdersj   that  the  insurance 
eofflr^any  had  m&de  an  inTestlgmtion  into  this  cause  of  action  aad 
employed  the  fir«  of  Robertson,  Crowe  and  Spenoe*  s^ttorneys  of  record* 
to  defend  the  case;   and  th^t  the  inauirance  company  is  interested  in 
the  result  of  the  suit  and  liable  to  pay  part  or  all  of  any  judgments* 

if  any* 

Fros  the  evidence  it  appears  th^st  Andrew  Olark*  defendant*  was 

engaged  in  the  business  of  transporting  automobiles  from  Detroit, 
Michigan*  and  on  the  day  of  the  aeoldent,  January  30*  1937*  one  of 
his  trucks  with  a  trailer  attached  was  being  operated  Xxy   his  employee 
Oharles  F.  Beebe.  Beebe  had  been  to  Cedar  Sapldtt  I©*^*  delivering 
«  load  and  was  returMng  with  the  empty  truck  and  trailer  to  Detroit. 
Beebe  had  had  spark  trouble*  the  truck  had  a  governor  on  It  irtileh  It 
Is  claimed  made  It  Impossible  to  drive  It  at  a  speed  in  excess  of  40 
miles  an  hour;  Beebe  got  onto  the  Lincoln  Highway*  U.  9.  30  and  was 
eastbound.  The  tlnooln  Hlgh«ray  at  this  point  is  a  four-lane  concrete 
through  highway.  On  other  highways  intersecting  the  Lincoln  Midway 
there  were  signs  erected  reoulrlng  motorists  coming  up  to  and  before 
crossing  the  Lincoln  Hli^way  to  come  to  a  atop.  There  were  such  signs 
on  both  sides  of  the  Lincoln  Highwiji  on  Route  45  at  the  intersection 
where  the  accident  occurred.  The  accident  happened  wbout  4:00o» clock 


tR  ■  ■   '^isidt  %■■         ■  ■  ':ba^9 

,:-::i:'.i;'wi>6.t:,  '•:iyjid  J'Oii  td^^o-?  fiin.,.^.,   fiis   d;qi4v;   ti«»:ef#iw   tfmtiii,  bain 

i^mmma^  X$iH^aiX  #iltf0«o#ys  ^Qiti'tw  lo  «p»ci$t«/  »ri"  ^-^a* 
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Holttn,aj9iai  •At  t'm  Qh  •iuoPi  no  ^pn^rf^XB  nXoofll  ^       "     o  «^i.^*  fftocf  no 
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la  the  juiftemoon.     It  had  b«en  TatBing  and  n%  tli«  tia«  of  the  acoldent     f 

tt   was  alstjr  %nd  cloudy.     Beebe  «ms  pTooeedlag  east  on  the  right-hand 

•r  south  lane  of  Houte  30  and  proceeding  up  to  the  intersection  of  ^ 

Houte  45* 

the  plaintiffs,  OhmTles  A.   Peterson  and  Sarah  F.  Peterson, 

his  wife,  lived  In  Battle  Creek,  Michigan  and  were  on  their  way  to  f 

California,     They  left  at  6:00  e*olook  In  the  morning  of  the  day  of 

ths  aocldent,  Mr,   Peterson  driving  a   ■iJtudebalcer  two-door  axjtoaoblle. 

It  had  rained  a^st  of  the  day.     through  error  the  Fetersens  went  to 

JEankakee,   Illinois,  lost  their  way  had  turned  haok  and  before  the  I 

oocurrenoe  of  the  accident  were  southbound  on  u.   B.   45,  coming  up  to       I 

the  intersection  of  Houte  ZO,  the  Lincoln  Highway,     the  c^r  in  whleh      i 

the  Petersons  were  riding  and  the  truok  and  tra.ller  outfit  of  the 

defendant  both  orossed  into  the  Intersection  irisere  they  oolllded, 

as  a  result  of  which  the  plaintiff,   Sarah  F,  Peterson,  sustained 

injurlesj* 

The  defendant  contends  In  regfird  to  the  ?.<feldent  thst  the 

plaintiff,  Sarah  F.  Peterson,  failed  to  prove  th'?t  before  and  at  the 
tlae  of  the  aocldent  in  question  she  «as  In  the  exercise  of  due  ears 
and  caution  for  her  own  safety,  and  that  the  trial  court  should  hare 
directed  n  verdlot  for  the  defendant. 

The  defendant  points  to  the  evidence  offered  by  the  plaintiff, 
nhloh  eonsisttd  of  three  disinterested  witnesses,  la  addition  te 
K^ioh  the  plaintiff  and  her  husband  also  testified*     Both  the  plain- 
tiff and  her  husbnnd  at  the  time  of  the  aocldent  were  63  years  of  agt. 
On  the  day  of  the  aooldeat  they  started  froa  their  home  in  3«^ttle 
Greek,  Mlohlgan,  for  an  automobile  trip  to  Otilifornla*     Mr,  Peterson 
was  driving  In  the  left  front  seat,  and  his  wife,  the  plaintiff,  was 
sitting  beside  him.     On  the  back  seat  aiwl  on  the  floor  was  their 
**««»«••     Tfe«y  arere  traveling  south  In  the  country  on  a  concrete 


»vjni  fciiioris   ti»oo   .t  d$  bSM   ^■%t9l:^t.:   sr/o    S:''-   to'l    .loiJufso  tojOi 

9t  SB  »T»iF  tn^bloon^  ndt  to  ft«Xi  ftrft  t«  £taf»d«/rf  ««il  1««  tti^ 
•Xtl#t@  ffj  »ao;{  Tiairl^  sioti:  b9i^»tu  x^di  f«ftJbioG0  9f{^  lo  XBb  Bdi  uO 

?if>rf*  8j^w  looXl  ftrf*  flo  has  »«•■  <•«<  »f  .TJlff  •fci«atf  s'l-t^^'* 

»;r!>TOfloo  ?  BO  xt*K«o«  »cf^  ai  iltit/o«  :8flll«vn#  •taw  x^^f     •»a«»;R««' 


hl^way  knoim  as  Btout«  45  and  at  the  tine  of  the  ooourrenoc  of  the         ^ 
aooideat  were  orossing  «   four-lane  through  route  highway  Ho*   30 
and  Icnoim  as  the  Linooln  Highway. 

A  witness  for  the  plaintiffs  nnaied  John  Knhn,   testified  that         ^ 
he  wms  not  aoqualnted  vlth  any  of  the  imrties  la  the  oase,  that  with 
his  80B->lB-law»  fugene  Bouoher*  he  had  been  in  Ohloage  and  was 
returning  to  his  hoaae  in  Peotone,  Illinois;   that  the  weather  thnt 
afternoon  was  foggy  and  rali^;   that  at  times  one  oould  see  100  feet^ 
then  300  feet;  thst  the  paTements  were  vet  and  th?it  he  had  the  lights 
•a  his  autofliobile,     Kahn  first  saw  the  plaintiffs*   Studebaker  auto- 
aoblle  on  Houte  4S;  th^t  It  was  going  about  30  allee  an  hour  aad 
that  he  oau^t  up  to  it  and  passed  It*     At  the  northwest  oorner  of 
Houte  30  and  45  wi^s  Larson's  oil  station.     The  building  itself  was 
100  feet  weet  of  Route  4S«     The  g?isoline  posips  in  front  of  the  build- 
ing were  13  to  15  feet  from  the  north  side  of  the  p«jve3»nt  of  Route  30, 
the  Llnooln  Highway,     K?thn  noticed  that  the  b»olc  of  the  plaint  if  f»» 
autonoblle  was  paoked  with  boxes*  clothing,  eto«     lahn  stopped  ten 
or  fifteen  feet  from  the  north  line  of  Houte  ^;  th'^t  the  Petersons 
droive  up  behind  hiss  and  stopped,     Kahn  turned  off  to  the  right  into 
tarson's  gas  station  to  get  gasoline,     ftt  that  tlM»  a  traasfer  truok 
waa  coming  froa  the  west  on  Ro^ite  30,   the  Lincoln  Highway;   that  he 
first  noticed  it  when  it   was  100  to  300   feet  tway;   that   It  was  a  wet, 
foggy  «*i  slippery  day  and  that  the  truok  was  going  much  faster 
than  he  drove.     Kahn  testified  that  perhaps  he  was  not  a  fair  judge 
of  the  speed  of  autooobiles  but  he  thought  It  was  going  between  50 
and  60  miles  an  hour.     Hs  saw  It  going  by  mnd  heard  a  cr»sh  and  then 
looked  up.     He  did  not  see  the  actual  crnsh.     After  the  er^sh  K^thn 
saw  the  transfer  truck  stop  at  the  ooutho^at  corner  of  the  p^weawnt, 
saw  the  plaintiffs'    Studebsker  oar  go  on  to  the  southeast  and  agwinst 
%k0  gasoline  station  on  the  southeast  corner.     Kahn  testified  that 
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,xh  aJMlfili  ^tj'  SB  atroait  bam 

di   t<»n-i^B'5:)    ,fMi-;   i5f.-/..    •■'      ^   -^  :.!iar!i.'^.i.:\   9nit  rot    ■ssftntfi-w  A 
i;.*^'  '  »ss30  i*iW  ai  s«i?%«<jL  «^*  'J^o  1*^  '**'^'*  i>93r«it«s«p©«  ttisa  iiw?  til 

i>arf  44  ti»4*  JbflW  $99  .9^9*1  «#fl<M»»y0q  »d#  t«i(#   ;*»»^  COS  a»!$* 

-^*'ju^.  3;3a[fitf#J^«t0   ♦j|itti*i3;i,*iQ  silt  »««  ^txil  i--  ««XJt«toii<'-  ^  »vj 

baa  tiW^  OA  e€»Xic  |iiijl^ 

».»«  tX»«^Jt  sjaXMimcf  adlT     •«.:  =  *na®s*ia  &.;.-.   wi*  ba.ft  OS  9tisoR 

-bllud  »ri*  1©  #flott  ai  •gaiaq  •«j.ii>ai:a,  iii;      .  ?«»*  #»»t  OCX 

DC  •#0-.:  ■      ^hlat  Atxcm  9dt  is**-  ..^   o*  ^;i  t*T9w  s<i-^ 

•noeTS#«*i  «4^  #j»ri#   J05  t^tfo^-  lo  •ail  xf^^iaa  ti4#  «ott   dt^t  av^Ait  lo 

•f{  t»At   ix^wp^isi  aXooaii   »if*   »0R  •#it««l  a©  *«<*»  »rf»  set*  TjfiiKOt^  aav 

,*««  *  ••w  H   J.«fJ#   {icim»  *«»t   OOC  it*  OOX  t«w  tJt  WMtw  #i  t»«ltoa  #»tll 

tetAAt  itoim!  la^ajl  •««  :<fttnt#  tift  «a]sf#  Jwia  jab  rt»mU9  iii»  1M«% 

03  a»«w59(f  saios  >«▼  ^^   tJl?$ao^  «^  ^a<$  «»iicfOtt«#wa  )o  6««q«  tdt  lo 

a9df  ima  iHi*ro  a  i>^.i?«i(  bar  td  >^aio»  i^i:  <»«»  »M     •fuorf  a<»  »«Xia  Qd  bmm 

aa^^  Ami*  9tft  Tf»#tA     •(([rffRr«  X»t/#«»it  Aifsl  »»•  #oa  JbiJb  aH     «<|0  I>ai[aoX 

,   aaatvff^  tdt  lo  »<into?)  t««»rfttfoa  trft  *«  q«*B  <•««#  taltiiaM*  9dt  w*m 

t&aln^it  ban  *«f?»tflffO»  wrfi   ©*  «•  •»  «"•  ii»imS*bittB   •sniiainXxr  •<!♦  i»«« 


th«  win'l8hlle(1  wlp«T  on  hia  oar  wa«  working;   thftt  10  ©»  15  feet 

north  of  the  tineoln  Hi^wny  there  ^ns  a  stop  sign.  f 

feigene  Boucher  was  also  oalle<i  ns  ^.  witness*     Re  testified  ' 

that  he  was  riding  with  his  father-in-lsw,  John  Kahn;   th'^t  he  did  s^ 

not  see  the  Peterson  automohile  before  the  »*ocldent;   th?it  he  and  his 
fftther-in-lsw  had  turned  into  t«rson*s  gsrsge;   that  he  was  getting 
out  of  the  cnr  faeing  in  aa  easterly  direction  when  he  he??jfd  a  omsh 
and  then  ran  over  to  the  scene  of  the  >!ocident* 

Another  witness  produced  by  the  plaintiff,   balden  ft«   L»?r8on« 
testified  thPt  he  r«n  a  (mrngo  at  the  northirest  oerner  of  Route  50 
and  45;  that  on  the  day  of  the  acoident  at  *ibout  4:30  P*  If*  h«  vi^s 
la  the  gar»ge  and  heard  a  ermsh*     He  looked  out  of  the  trindow  and 
saw  the  defendant's  transport  truck  go  by«     It  is'5s  then  about  "SQ 
feet  west  of  the  garage*     He  stated  that   in  his  opinion  it  was  going 
about  50  miles  an  hour.     He  did  not  see  the  oollision. 

Oharles  A,   Peterson,  on*  of  the  plaintiffs  and  driver  of  the 
ear  in  nhioh  Sarah  F.   Peterson,  his  wife,   was  riding,   testified  that 
he  was  driving  s  two-door  studeb^ker  oar;   that  they  left  Brittle  Creek, 
Klsblgan  in  the  morning,  arrived  in  Kankakee  some  tine  after  neon, 
found  they  had  lost  their  direotion  and  were  retr?»eing  their  route; 
that   it  ^ns  glooay  and  had  rained  most  of  the  day;    th-t   they  were 
driving  south  on  Houte  45  having  already  tr<«veled  about  ^Tt  miles; 
thftt  Mrs.   Peterson  was  sitting  with  him  in  the   front  seat  and  that  m 
they  onme  up  to  Houte  30,  the  tinooln  Highway  and  »bout  330  feet  from 
Route  30  there  wss  a  large  sign  at  the  right  side  of  the  road  on  which 
was  printed  "Caution";   that  he  slowed  down;   th«?t  there  was  a  oar 
ahead  of  him  about  30  or  35  feet;   that  it  was  very  murky,  nt  times 
one  could  see  quite  a  distanoe  and  then  not  very  fsx.     His  opinion 
was  th5t  he  could  see  100  feet;   that  when  it  olesred  up  he  could  see 
about  100  or  150  feet;   that  he  had  the  bright  lights  on;   that  after 
he  passed  the  caution  sign  and  about  SO   feet  from  the  north  edge  of  i 


!i%t\ Unfit  »K     •»««Ji;f|ir  t;  sk  £y«il.<^i»  <mH  foa  fm^T^s/i 

»id  bti'^  »d  tndf   ;tfS9bi&i^  9df  stTol^od  •Hdwmiijv  ne9t.9i>1^<i  mii  vm  t«a 

ifsi^-xo  s  bt.1^  wif99rib  \lr9t9$»  Rft  at  ^Isat  xno  ftcft  to  #00 

lOOa   9dt  io    9i!»9»   •!(*    of   tSVo  «*T   a»ff*   but 
.  ,  yd  b*9tjboT?T  8»»ati«  <rftii#<iaA 

OS  !>;>{.-  '•  -i^ir*** 

tffr    ^  •,.■■■■-  :-■ 

fef?  -.  »rf*  ai 

;$aioB  B*w  *1  «oifti  rf*  ife«J-^;f«  sB      ,»^«st«:g   »il*  to  #«»w  #»»t 

•ffoisJtil  '««   toe  felfe  9H     •Tuor!  n;^  a9li«  06   #&ocfi» 

^rri^on  t«»;rtjs  «aii^  m<f>n  '^^ir.iafiHk  at  bsvl'^e   ^^'i^'^^o*  ^dt  ai  ae'^ildt)iU 
;  il9ii  3iflio  ^3*  ^J?!  aoltofttlf;  ii»ri#  *8oI  biMi  x^df  bav9\ 

•T»w  i;!»rf.t   iiii    ;'%'*h  mdt  \o  t'tom  fc»«i«T  bnA  bun  fKOoI^  pc^    ti   t^At 

■OTt    t»»t    Of!  ;tvt*!   fllO©!!.  ,0S    »#ilO)«    oV   qiT   •««0    ^^^^ 

.<oirf'?  n<,  boot  »£f:r  lo  asi*  tiTsiI  «  tPir  mctrf^  05  •tuoH 

,.:>.>  ^t*'*"**'   ''*''  ;t«»t  a^  fitod^  «iif  to  ib«Mf« 

HolaiQO  Bi^'      ■>  .■  "^U   hPf   wftarJsi^   »*  ntitfp  »»e  foXcio*   Mtf 

it»n«  *i8if#   jno  a^rfaiX  tifsl^(>    f^  a*I  ^^''^  i*®«^         -  .:j©crj« 
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Route  30  there  w««  a  stop  sign;   tfe^t  be  e«a«  to  »  atop  30  feet  baok 
of  another  oar  ahead  of  hl«;   that  the  oar  aored  to  the  weet  Into 
I.araon*8  atation;    thst  he  then  looked  to  the  left  and  to  the  rl^t 
»nd  came  to  a  stop.     He   said,   «I  waa  not   able  to  see  any  traffic 
oonlng  and  did  not   see  any",  that  after  eoaiing  to  n  atop  he  proeeed«d 
to  within  five  feet  of  the  Lincoln  Highway  and  atopped  again*     It 
trae  raining  at  the  tiae  and  he  had  both  wlndahield  vlpera  w^orking; 
thj't  lira*   Peteraon  altting  on  the  right-hand  side  of  the  front  sent 
had  let  the  vindov  down  at  her  iasedlate  right  ao  th^t  he  oould  see 
through  without  any  obstruct  ion j  likewlae,  Mra.   Peteraon,  altting 
there  with  the  window  dowa  10  inohes,  eould  look  out  of  the  window 
without  any  obat ruction;   that  i^en  he  o^iiiie  up  to  the  LinooXn  Highway 
and  atopped  he   oould  not   see  more  than  50  or  60   feet;   that  he  oould 
see  east  on  the  iinooln  Highway  beonuee  that  w«8  clear;   th«!t  he 
looked  to  the  e^at  and  then  to  the  west;    th-t  the  window  along  side 
Mrs*   Peteraon  being  down  10  inohea  to  a  foot  from  the  top  he  had  a 
oleor  ^nd  unobstrueted  view;   th^t  his  eyesight  wn.B  good  snd  that  hs 
looked  west  100  to  150  feet;    that  the  rain  was  ooaing  in  from  the 
vest  on  Mrs.  Peterson* s  shoulder  and  that  through  the  «ist  he  oould 
see  to  the  other  side  of  LixMoln  Highway  ^  distance  of  about  40  feet* 
He  started  to  go  ftoroaa;  does  not  reaiember  when  he  blew  his  horn; 
thstt  he  had  good  bmkes  on  his  ?^tudebnker  onr;  that  when  he  went 
across  the  Lineoln  Highway  he  was  going  froa  5  to  8  ailes  an  hour 
and  rvt  th^t  speed  he  oould  stoo  within  8   feet  nnd  th^^^t  he  did  not   put 
his  brakes  on  at  any  time  going  aoross* 

trs*  Sarah  F.   Peterson  also  testified  to  the  effect  that  they 
toft  Battle  Greek,   Miohtgan  at  about  6:00  o*olook  in  the  morning, 
and  thnt  previous  to  the  time  of  the  ^Dccident  they  were  going  south 
•n  Route  45,  and  th;?«t  they  saw  a  caution  aign#     "Q.     Old  you  do  any- 
thing or  say  anything  when  you  saw  this  oaution  slgnT     A*     Yes.     I 


^tta&ii  XjB.fi  »»»  Qi  ticfjs   ?©«  ftftir  I"   |M»«   !ia     »q©^i8  ,1?;  ©*  fmmo  Nut 
b^^^^9«^%,:^   »ff  q^^fs    «  $#  '^ieiov  i»irl:<i?   I»il«r    %^Vi$  ^^   ^^st  bib  t^«tm  siilttoo 

bXi/oo  «£t  #^f  $;l£<««»$i  i«il  ^js  ttw»b  itobalm  mit  t»X  i^fftf 

WQbui-9  «il*  tc  ,  I  Rys^  wolmiyf  9tii  tfJH"^  n^r^At 

blsjw>  9i!  leifi    jt«»»t   Cd  TO  0^  fiM^<>  '^  fcXuroo  @<i  Jba^qi^ts  Inr» 

l>ajs  ,£>o®si  ««9*   ^flSl««>X«i  «i:.€(  *'-d[f    jw»Xv  fetto«it;^»«fo«fw  IwisR  f^»X© 

jfftoit  t4;a  iP»Xd  •il  «•!*»  r%4ai9m9%  ton  «"&oD  4et0T©«  0%  ©*  £>-»;H«Jli  fHR 

Inq  *cwB  M.b  »,d  #prf-^  fe«f«    *•■■'■■'  I«oo  trf  fc-'^Q©    ^  tw« 

«seQTOc  "Sfiivm  «Wl:t  Yf^n   1«  ao  QOlLsT^  tX<( 


• 

ealled  to  hla  -  I  reainded  (Jh««rl«y  of  tho  o«\ition  sign*.     At  thst 
tlBO  Mra*  Petersen  did  not  see  any  other  oars  bebii^d  or  ntaend  of 
then*     As  thef  eaoe  up  to  ^ute  30  she  s^w  the  stop  sign  on  the 
right-hand  side  of  the  road;   thejr  oaae  to  ^  stop  behind  it;   they 
had  the  lights  burning  on  their  automohile.     It  «*».«  r^ining^  dnrt 
and  omrky»  nnd  the  window  «t  her  right  had  not  been  up  all  the  tiae; 
that  the  window  wee  open;   that  they  cfts»  to  %  stop  behind  ;^nother 
automobile  »ad  stopped  %teout   fire  feet  before  entering  Route  30; 
that  they  did  not  see  any  traffio  on  the  ro«d  at  the  tiiM* 

Kiridenoe  offered  by  the  defendant  upon  the  questions  inyolred 
in  this  e^se  is  the  testimony  of  a  witness  named  Harold  0.   Oennis, 
who  testified  that  he  was  at  the  gss  station  at  the  place  in  question 
and  witnessed  the   socident  which  ooeurred  about   3:30  or  4j00  o'clock 
in  the  ifternoon;   th«t  he  had  been  at  the  service  station  and 
started  south  on  Houte  4S;  that  he  oaae  up  to  the  Linooln  Hi^way 
and  stopped  at  the  ri^t-hand  side;  that  at  that  time  there  were  no 
other  oars  beside  hia  or  in  front  of  his;  that  he  saw  the  defendant's 
truok  eoaing  from  the  reat«  and  when  he  first  saw  the  truck  it  was 
SOO  or  600  feet  to  the  west  of  hia,   and  that  Oennls  did  not  have 
any  Ijlrghts  on  his  automobile,   nor  were  there  any  lights  on  the  truck; 
that  he  noticed  the  truck  ooaing  froa  the  west  at  about  40  or  48 
alios  an  hour;  he  sat  there  «nd  wait<?d  for  it  to  go  by;  thst  as  he 
•at  there  n  ©i^r  caaw  up  from  behind  hia  i«!t  the  side  snd  paesed  hia, 
v^ioh  w^a  the  Peterson  oar.     He  testified  further  that   it  passed 
late  the  Linooln  Highway  without  stopping  and  struck  the  front  part 
of  the  truck  at  the  cab  on  the  left-hand  side*     T©  the  saae  effect 
Is  the  testifflony  of  £,   J,  Heisler,  who  was  operating  the  filling 
station  at  the  southeast   corner  of  ^ute  30  and  45,     He  was  a  witness 
to  the  accident;   sat  at  the  window  in  his  garage,  «nd  first  saw  the 
defendant's  truck  coming  east  at  a  distance  of  300  feet  west  of 
Routo  45*     At  that  point  there  was  a  hill  or  incline  and  the  truok 


t 

t«  bn^i^''  ica  £)|ix'il«c  .»t^:9  x«iito  ta^  a^^   ^'A^'i  ^^  iM/ta^tv^   «aii:l>    :^'»ltf' 
«ffi^  i<!9  n[$i»  Q4^^«  «>^^  tne*  <Nfft  OS  »t'iio^  €><#  ^tf  »k^!!0  t^Mttf   >>'        «.v»/f.t 

•sm^a^em^  ImiA^i  c^&tm  m  ot  «Bft«  t^ift  tii^ift  ;ft«9«  «^w  mahnim  9dt  iffdt 
*9mlt  «<(;$  #i«  bit  of  »m  Rio  9i\tfstt  tn^  «*•  f«>0  feif)  t<B»ii^  )^»<ft 

•v«iS  jTes  l^iJ?  sina^a  t4Uit  bam  ^id  to  #*•«  *A^  os^  ^»9lt  OOd  ««  OOi 

a4^  «e  &#  tcr^tfn  t«  iNH»«  fttft  wrtt  natot^  ]fo&rr#  »ir#  l»»t>lt<»ii  •ti  Si^tst 

•A  BM  if^ai   iTtf  oi  o^   *1  '0^  69*i«*  fcii»  M*!!^  #*b  »ri  itaoA  ««  ••lift 

«siif  fe»»Mq  ftaJK  »tii«  orf^  *»  «Xif  bmtm^  tMX\  «?ff  fts^o  «»#  n  »ic«rf#  tj»» 

^•»i«q  ^J   #fttf#  T#dr«rt  ftell:l#»«#  •»     •I'^o  B«»t»t«l  trf#  •••  ifol^ 

l-tB^  9aor1  9dt  iomin  ban  -^tqi^ot*^  tu&Aiiv  t-'«^s>-£?^  ixXooal4  «rfl'  o*fll 

#9«n*  MM9  t^t  ot     ,9&ia  bHAA^ttml  9tf»  flo  tfii9  aif*  ta  i»sni  9d$  lo 

affiXilt   tiEtt  ^ItitYAqo  •<"▼  aAr  49«Xai*K   •!.    ••%  to   x(TOisit«»#  •if^   ti 

a«M#X«  i^  •««  »K     .dJ^  bsu^  OS  i»#i/d^'  to  ««irce9  fMAioot  9tlf  #«  Aoili^tfe 

Mtf  w«»  ta«Jl  fefl»  ,»S««1I  •Jirt  «<^  mat^aiw  •itf  #*  #«•   j*«9fci»«*  »i!#  o* 

to  $%*m.i99l  OCS  to  99aMt9tb  «  tB  t«A9  9«iB«9  ifOMTf  ••#a«li0tt'^»b 

j(*ifct  •!<#  luBJi  MtXXenl  to  lUd  a  oav  9^9At  fnioq  tmdt  tk     ^§^  9tU9H 


• 

wftB  doming  down  the  hill  tr«vellng  st  a  speed  of  about  40  alles  an 
hour.     He  srw  a  oar  standing,  being  th^t  of  Hnrold  0.   Dennie^  nt  the 
interseotlon;   thnt  at  the   ■s«ife»  time  the  truok  mna  ooming  towards 
the  interseotlon  the  plaintiffs*   oar  puased  it  on  the  left-hand  aide 
without  stopping*   and  oaffiO  Into  the  inter seotion.     The  southbound 
Petereon  onr  strtvok  the  e«)8t bound  truck  between  the  omb  and  the 
door;   th<^t  Peterson's  oar  oaate  through  the  stop  sign  without  stopping 
aad  was  snowing  at  n  speed  of  froa  25  to  30  alles  an  hour* 

Oharles  F,   Beebe«  the  defendant's  truck  operator,  testified 
th-st    he    'ieliver«'d  a  load  to  Oediir  Rapids,    Iowa,  and  was  returning  t 

to  Detroit;   that  the  truok  had  a  governor  on  it  by  which  the  speed  » 

W9S  governed,  so  that  it  was  impossible  to  drive  more  than  40  ailea 
an  hour;   that  he  did  not  have  the  lights  burning  on  the  truok;   that 
h«  proceeded  east  over  on  the  right-hand  side  of  the  ro'^d,  and  rhen 
he  w^s  3KX)  feet  froa  Route  45  he  looked  towards  his  left  and  saw  no 
southbound  traffic;   thf«t  before  he  got  to  the  intersection  he  looked 
again  both  ways  and  saw  the  plaintiff's  autoaobile  15  feet  to  his  left 
and  making  a  noise  ^nd  going  wery  fast,     this  witness  did  net  notice 
ahether  it  had  burning  li^ts  oh  it  ot  not,  but  Peterson's  oar  case 
into  the  side  of  the  oab  where  Beebs  was  driving.     The  collision  took 
plnoe  in  the  fourth  or  rij^t  lane  of  both  intersectione*     After  the 
eolliaion  Beebe  stopped  his  truok  at  a  distance  of  30  feet*     Froa 
the  fores  of  the  oollislon  Beebe  wp.s  thrown  out  of  the  truok  to  the 
ground,  and  the  truck  susttilned  a  broken  spring,   nnd  was  daamgsd  other- 
wise.    He  testified  that  Peterson's  oar  went  6S  or  70  feet  before 
stopping  and  collided  into  the  side  of  Heisler's  gas  etation. 

So  froa  the  fnets  as  we  have  detailed  thea  in  this  opinion  ths 
Questions  were  controverted  ones,     this  is  clear  froa  the  evidence  as 
to  the  speed  at  which  the  plaintiffs'   as  well  ^s  the  defena»nt's  oar 
was  traveling,  and  the  testimony  of  the  witnesses  introduoed  by  the 
defendant  to  establish  the   facts  rsgmrding  disti^noes.      All  of  these 


9-iit  baa  <*»»  ft,(fjf  «s~^'.tfld  ji&tm  i)0.««>d*«f3  trfjr  ;ioii<ttft  i*a,  a«»sif*.79^ 

u.atQ\r&-rB$&9t!9-i^  tff^i^  itotm  mat  itfgMW»V4|t  «««•  «se  «*il««7»#«*{  t^^jT    isoob 

^'tiJoA  ft«  Splits  OS  o#  &B  mux^  to  lM»tq«  i;  Sb  ^tvom.  «aw  JbKJ 

«!!irf«'  feKt*  ,&j*di  »«[*  It©  «fei«»  kOJUl-MISlt  sflf^  fio  i*^©  *«««  &969«>9«1R;  ml 
m  ^m  tafi  tJsi  «ii{  ttbtmt^ii  bmHool  oa  d>  •ift&M  m»9%  l*«t  009  •««  tM( 

n»X  «t<<  ot  t«»t  gi  »£l#««i0^u«  «»ttJt#al«X<T  *ilt  wilt  l>»i«  »t«*  df^  nkm»» 

Miioa^im  bit  n»mft'<s  ntttt     «#s«t  x^bv  s«i«)|  fttt*  mmlea  «  gfilsia*  to« 

9«0O  «««  ««0iMit«#»<i  #u^  ,#00  t«  tl  a»  a#itgii  9alAi£jj<(  Jb«d  ii  xft^^orf* 

••rol»cJ  jr«wrt  or  TO  8«  tir»w  ««•  ••noarvat^si  $mm  bnnt*B»i  ftH     .Miv 

«i5  »oa»Jt»lT<9  trf*  KtvA  tuftlo  «1  alrft     .»«i«  fe«*ir»r«flK#««o  •'r«w  aaoitaaifp 
TBO  t'trt^to^^afc  9/tt  »•  XX«w  «*  •«tturnl«X«r  •«#  rfoixtir  ♦«  l»»««i»  a«fl  •* 
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faots  w«re  controvertftd  and  were  for  the  jury  to  decide,  both  fro* 

the  evidenoe  of  the  piaintlffa  to  eetshliah  fsfOta  as  aXlcRed  in  ^ 

their  ooBtpl«lnt,   and  the  evidence  offered  by  the  defendsimt.  * 

The  defendant  contends  th«-t   the  oouvt  erred  in  permitting 
plaintiffs*   counsel  to  interrogate  the  jurora  on  their  voir  dire 
examination  by  gueationa  which  directly  or   indirectly  implied  that 
an  ftccident  inaumnoe  company  wng  interested  in  the  defense  of  the 
Cfiae,  mnd  points  to  the  f»?ct  that  ©n  the  day  of  the  trial  pl^intiffa* 
counsel  tendered  to  the  court  nnd  filed  of  recoad  aa  affidsvit.      In 
the  verified  affidavit  pl>)intiffs*   counsel     states  he  was  inforaed 
th?»t   the  defendant,  Andrew  Glark,   was   insured  against   liability   for 
injuries  t^  the  Associated  Indemnity  Corporation;   that  that  corpora- 
tion was  an  insuranoe  company  and  eng»-ged  in  the  businesa  of  writing 
automobile  li??bility  inaurance,  having  a.  aid-west  departsajnt  at  166 
vCst  ¥an  %rea  Street,  Chicago;    that  it  wms  stock  compasqr  paying 
dividends;   thst  that  coapany  made  an  invest ig-^^t ion  and  employed 
attorneys  of  record  to  defend  the  o«se;   th-^tt  the  insurance  company  is 
interested  in  the  result  of  the  suit  and  liable  to  pay  any  ;)udgi8ent. 
The  plaintiffs  asked  and  obtained  le^ve  to  question  the  jurors  at 
follows: 

••1.     H?ve  you  any   financial   interest,  either  as  stockholders, 
policy  holders,   or  otherwise,  in  the  Associated  Indemnity  Oorpor%tionl 

2*     Have  any  of  you  any  friends  or  relatives  wtio  ar« 
employed  by  thst  concern  in  any  oapacityt** 

There  w^s  no  response  to  either  aueation» 

In  passing  upon  a  like  Question  the  Supreme  Court  in  Smithers 

▼•  Henriaueg.  368   111,   588,   said: 

«»1«iile  the  filing  of  an  affidavit  and  a  preliminpry  determination 
of  the  ri^t  to   aueation  the   jurors  ?»a  to   their  au?»lifio-?tions  in 
any   respect   is  urmeoeaaary,    it  is  a  commendable  practice  where   it 
is  claimed  the  subject  m.-^tter  is  prejudicial,     it  protects  the 
opposing  litigant  from  the  subject  being  impressed  upon  the  Jury 
by  aa  altercation  or  discussion  in  their  presence,   .nd  tend,  to 


ox 

otf$  I'd  9ttlr&^^.t^  »iir  flti'  Jb^n^esir^tfii  ii(«r  t>«"i—  •  <iaaiia»JHBiari  tott{»lo(i«  aj> 

Htlifslmiq  MATt  mat  ^^  XiOt  tt^  ac  indi  #e«t  9ji^  o#  e;rflio4!r  Imu  «»eiffO 

al     ttttiihitt^  fius  J^iMai«9  t«  b9lit  ban  #tu«et  «Ed^  •#  lMKiitAB9#  XtMiuoo 

v«)t  ^iilt^iiXi  $ttfltiitmii  Iwiwuri  «««  «;ix«X&  wv^AnA  «im«iba4»'t»{»  t»Mt  t*^t 

■mittTw  to  eft«(si««itf  ftiTt  «i  bmmj^*  baa  ^pmqmgm  Miuituraiti  ju  «.r.w  ael# 
t.isw^«><?»^  #«9ir-&iff  ^  viatrsA  ,(»e«««Miili  t^XXi<r«li  •XltfMMiliito 

&fl^lt|ii9  ba»  a9iS^'gU9*vai  nm  •btm  ip«q»«e  t^dt  indt  \nhttianrih 

j8*fOXXO*t 

ii^its  «at9  uxx  sae  ^mmbimmk  ^y 

aolifmJkJBfiBb  x^mAmli^^Ki  %  Iwn  tlval'Xn*  Wi  Tto  «^iiiXXl  ed*  •XXiflV* 

fll  MoX^ton^iXi^irr  Ti»ll#  •#  «<»  KtoTwt  i*ff-i  niiif%n  iXt  trf*  ^o 

il  MvJv  •eX^ojmi.  f-XtfAluraMKOO  <k  f^t  tx  ,tv«Mtt4*o«r(  ;9ftq»«iY  y(fin 

*iAi  tJoajfotq   sri      .X^XoXbiTt*  ^ii^fb   ^ontdiie   sa;f  ^wbXbXo  aX 

pi  abaft  ftfl«   ,»oa<»8*TC7  iX»ri?  fll  iwXti>uo«U  ico  «oXr«o^»*Xfl  nn  xtf 


II 

show  good  fnith   of  the  proponent.     Under  his  duty  'ib  a  l«wyer 

and  to  hl9  client,  plaintiff's  counsel  was  required  to  exercise 

all  lawful  means  known  to  hla  to  see  that  no  interested  pfirty  *•*, 

sat  «?8  a  juror  in  the  o&se,   ♦  •   •   •  , 

The  proposed  incjulry  was  disolosed  to  the  covjrt  and  ^ 

opposing  counsel   in  ch^aabers  %nA  fully  discussed  before  any  "itteapt 
WB.B  BRde  to  interrogate  the   Jurorsa     The  record  does  not  show 
the  eaployment  of  any  subterfuge  to  inform  the  jury  that  an 
insurance  oompsny  was  defei^lng  the  suit,  or  any  other  improper 
motive  or  nisoonduot  on  the  part  of  plaintiff's  counsel,     Fro« 
the  r<^cord  it  appears  the  inquiry  ^■^b  for  the  purpose  of  exercising 
the  right  of  challengtB." 

Flrom  an  examination  of  the  record  w«   find  nothing  which 
would  indicate  thnt  the  motive  was  other  thnn  to  ascertain  from  the 
Jurors  whst|ier  they  were  interested  in  the  outooae  of  the  litigation 
in  any  way,  and  as  stated  by  the  Supress  Oourt:      i^Under  his  duty  as 
R  lawyer  and  to  his  olient,  plaintiff's  counsel  wss  reciuired  to 
exercise  all  lawful  SKSsns  kno^^rn  to  hla  to  see  that  no  interested  party 
sat  ms  «  juror  in  the  cise*,     tlisn  w®  eoae  to  consider  the  verdict 
thftt  wss  returned  in  the  instft.nt  cai«.  It  does  not  appear  that  tho 
jurors  were  influenced  by  reason  of  the  questions  submitted  to  thorn 
upon  their  examination  to  aet  as  jurors. 

The  defendant  contends  that  tho  plaintiff  Surah  F.   Peterson 
was  guilty  of  contributory  negligence  in  thi^t  tho  pl^iintiff  failed 
to  prove  th«it  before  and  at  the  %ixm  of  the  seeident   in  Question  she 
was  in  the  exercise  ©f  duo  esrs  and  caution  for  her  own  safety,  and 
for  that  reason  the  trisl  court  should  have  directed  n  verdict  for 
the  dofeniant*     When  we  consider  the  statement  of  facts,  which  we  have 
incorpor«ted  in  this  opinion,  this  was  a  cuestion  for  the   jury  to 
dot ermine. 

The  defendant  slso  contends  thnt  the  plaintiff,   Sarah  F, 
Peterson,  when  approaching  Lincoln  Highway  did  not  indic^fto  to  tho 
oo-plaintiff,  her  husband,  that  they  were  approaching  an  intersootion, 
and  that  there  was  not  alone  a  caution  sign  in  the  highway,  but  also 
a  stop  sign,   indio«ting  that  they  were  required  to  stop  pt  this  highway. 


II 

moftn     .:  ' 

lj^T*!|-  f>©*B«f«#irl  IHH  i»dt  »*«   «#■  «M  0#  fflwoflri  »««««  l0t«r«»X  iJC*  »«iOTftx» 

'%Kc    f»nU«SMJW   ni    ■♦r?^r'lf>««    ftrf*  to    Mii*    <^/?^    t-:*    ^«»    »T0t4<f   *»lf#   <Mro^ 
•rot  St>itt.^>^-       f  ».-<o<»Tif)  tvisd  t>XtfOife  #Ttaoo  IJttiS  •dH  floen^T   Iwd*  lot 


It 

The  faot  i«  tbat  th«  plaintiff  did  indicate  %b  her  huaband  i?!ieii 
they  o»«e  in  view  of  the  oaution  sign,  and  directed  his  attention 
to  it;   flleo  th*>t  her  husband,  who  was  in  control  of  the  automobile, 
stopped  In  the  approach  to  the  Lincoln  Highway,  and  there  is  evidence 
that  Mrs.   Peterson  looked  towsrda  the  west,  «»8  did  Mr,   Peterson 
t©  the  east  and  west  to  determine  whether  oars  were  approsohing, 
and  after  ascertaining  th^t  no  cars  were  approaching,   proceeded  to 
cross  Lincoln  Highway,     There  is  evidence  in  the  record  that  the 
defendant's  truck  was  approaching  at  a  speed  of  from  50  to  60  (Biles 
an  hour.     This  evidence,  however,   is  contradicted  by  witnesses  who 
were  produced  by  the  defendant,  both  as  to  the  rate  of  speed  of  the 
truck  and  as  to  the  distance  it  ?rss  from  the  intersection.     One 
witness  testified  that  when  he  looked  it  was  SOD  or  800  feet  nway, 
and  that  the  plaintiffs*  oar  proceaded  onto  the  highway  and  rmn  into 
the  side  of  this  truck;   that  at  the  tiae  the  truck  was  traveling  at 
a  speed  of  fro«  40  to  45  miles  an  hour*     Sow,  these  are  questions  of 
faot   for  a  Jury,  and  it  was  for  the  ^ury  to  determine  whether  the 
plaintiff,  Sarah  f»   i'etarson,   ras  in  the  exercise  of  due  care  and 
caution  for  her  own  safety. 

The  defendant  contends  that  the  driver  of  his  truck  was  not 
negligent,  and  thst  he  had  the  right  of  w«y.     In  considering  the 
^estion  of  whether  or  not  the  record  shows  negligent  operation  of 
the  defendant's  truck,  %%  la  neoessary  to  turn  to  the  evidence  and 
doteraiine  what  the  proof  was  as  to  the  aoveaents  of  the  defendant's 
truck  and  its  operation.     As  we  hsve  previously  indicated,   it  was 
fox  the   Jury  to  determine  fro»  the  fnots  the  Questions  involved  la 
this  litig' tion,   and  we  believe  from  the   faets  !»s  they  appear  in 
the  record  the  operation  of  defendant's  truck  was  negligent.     It 
was  also  for  the  jury  to  determine  whether  defendant's  driver  was 


sx 

9:9Xim  09  •!  oa  at^Tt  %c  iMivcr*  «  #«$  8fiiM9««'S^a  aftv  srotnr^  ii*|-c«lyfi0l»ft 

ml  MM-a  hOA  x«miiiitti  ^-i  o*«»  £»*I»»A0Tu  tso   »»lli^i^X«T  »A^  tsdt  ba» 

tf  i;iiiXXsv««T#  8S»  3ta*/ir«  »rft   «ii(X#  ftilir  *«   *<^ift   |M»i«^  »X4*  lo  ebin  •rf^ 

^   ?4ioX#e9fitt>  W«  »B«4*   ,*o«      •x«<?.i  UJi  •»Xi«  4»^  !»>  0»  «^tl  ^o  I>9»q8  « 

•d;f  t9rf;f»iftr  •iiXfifT!*t*fe  «*  1(;xa|,  »rf*  tot,  asm  #X  l^<««  «t?Mft  ^  wt  ^9«1 

]^it  rt^n  9ab  lo  ftxiesvKd  ftii^  nX  um   ^!Wm0tf9%  «t  /ietj»:^  «t1tX#nXfiXq 

«Xj^•tJe»  mr0  7ori  to)  lloi#u»^ 
twn  ftiw  2(OiA^  ei4  to  r^rirtf  mi  t»^  AtMitaNio*  ^a«6il«%»t>  •iff 
•4t  8Aii<»fci««o©  «I      •x®i?  t«  td^Xi  Mt  6«il  «tf  trnUt  ban  ,*o»^^ 

B*tmBbii»\Bb  •lit  \e  mtRm^r^m  Atft  «#  M  aair  t©o»?  »tf*  *«<fr  •«H«»#«I> 

Bi^  *J   ,fcs*»oXl>fti   x^«i;oXv»tq  •▼«d  »w  »A     •fi«it«ir«qo  Bit  ten  atwrrt 

flX   b9TX<?v«X    »lfoXte9tfO  •!!*  «t»«t   «f*  »©«»   •iiX«rf«#»fc   6*  T"»l    *«**   ««'^ 

ai  li«9qt?«  t«i<*  ««  «*#«t  •If*  •©TCt  tv^XXsi  tsr  ftiji!   «itoX#i^X#XX  sXrfJ 
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tubjaot  to  the  ob«rge  of  wilful  and  w«nton  nieoonduot,   a»d«  by  th« 

plaintiffs  In  the  seooivi  eount  of  their  oompltlnt.     But  the  defendant 

answers  this  charge  by  et^tlng  thst  the  plaintiff  Ssrah   f,   Peterson 

and  Charles  A.   Peterson  were  guilty  of  wilful  and  wanton  misconduct 

lind  thet  this  contributed  as  ni  proximate  oause  of  the  aooldcnt  and 

to  the  InjJuTles  sustained  by  3«rs.   Peterson. 

Thsre  Is  evldeae«  In  the  record  that  the  defendant's  driver 

opsrated  his  truok  and  trailer  towards  the   intersection  at  a  rats 

of  speed  of  flrom  50  to  60  miles  an  hour  without  giving   any  warning, 

without  looking  out  or  hawing  the  truok  under  proper  control.     It 

also  appears  from  the  faots  that  the  drivers  complained  that  neither 

s«(w  eaeh  other  before  the  oolllalon,  which  would  Indloste  thst 

visibility  was  poor,  tout  the  evidence  docs  disclose  thnt  the  bright 

lights  were  burning  on  the  plaintiff's  ear,  and  thst  the  ll^ts  on 

the  defendant's  oar  were  not  horning  at  the  time  of  the  «ooldent« 

Our  attention  has  been  called  to  the  case  of     alldren  Express  Oo.  v, 

Krug.   391  III,    47??,  where  the  court  said: 

*  Whether  the  negligent  ooiwluct  of  a  defendant  which  has  resulted 
in  Injury  to  another  amounted  to  wantonness   Is  »  question  of 
faot  to  be  determined  by  the   jury.   If  there  is  nnj  evidence  la 
the  record  fnlrly  tending  to  show  such  a  gro9<?  want  of  c^^re  as 
Indicates  a  wlllfiil  dl»reg?*rd  of  eonseriuenoes  or  ^   willingness 
to  Infllet  Injury, » 

8s«  also  Heneghan  v.  Ooldbercr,   396  111,   App,  353, 

^lle  the  speed  at  whleh  the  defendant's  truck  was  going  at 

the  time  of  the  sooldent  appears  In  the  record,  still  to  determixM 

whether  there  wr's  wilful  and  wanton  misoonduot  in  the  operation  of 

the  defendant's  truck  the  jury  was  required  to  take  Into  consideration 

all  the   facts  and  clrouastanoes  surrounding  the  oolllslon  and  deter- 

ains  that  ouestlon,   snd  we  believe   from  the   faots  as  they  appear  la 

the  record  there  was  sufficient  evldenoe  for  the  jury  to  consider 

whether  the  ©^ration  of  the  truok  by  the  driver  constituted  wilful 


ex 

^Brtf|jfioo«iff  flo#0flv  fcn??  ii<ltljtw  1:9  y#lia:pi  ^^^^^  ^ff  mobt^^j^     .         iltxtfO  baa 

fc/lfi    #08a>l*OP    •!(*  Ip   9©y«©    *^«B;iJ«JT«   9    SUP  iH»*i«^i^  i&t   iMtit  Aiii 

•ir«7  s  ir«  ft^ljto^at^^ai  til^r  Bbxwsoi  •i9U.M%&  baa  Mtmtt  mtti  i^9f»f^9 

^^laim  y&s@  si^lrt^  ta^ilv  %uod  a»  8Bli«i  OQ  o^  Od  moTti  to  iba«qe  to 

,i«i.t««s  xwaox-q  ti^tiau  A^uri  erfiT  z^alrvni  %q  *i/©  :giiiJiooX  tuoiitlvr 

t»siilmi  t.?*.<t.t  l>«,nii«iq«^oo  rs;*vixli  «<f^  .tad*  e**.«t  »4-*  «dxl  «n.»»siqs  oeX» 

itr.rfi  •#BeiJb£[i  filrjo*  f(©14w  «»ioi8iiIeo  •xl*  9xot»<l  x«if*«  4oc 

tl»X.((»  #Yx/e9  9iit  ^x'suiir  «g:fj^  «XII  X6&  ^Tuttl 
to  fl©l*'e»MP  ««  K--  "^         "  '  ""  ■'  --  :  •  '   "t 

»«      :■  *n)P«T     r  S'  :.• 

Ja    ^i   ■  .■-■:;»'     ^^*^'V^r  :  ■  ^  -  •  0»«q8    (Mt*    •Xl/f?' 

•oiwieiiaij  03  .  ■"'■•-^.     ^  ■"■  *  ;•.  »giij  *if# 

to  noi#-8ioqo  3ii;f  ni  ;?OirJjr':c'-'^GXffi  no^a^-    ?■«•    ii/iiiir  B-*tr  yi^rtJ-  •toil#»rf» 

ttoti»x9iimn60  otai  '  yxwt  *rf*  loirtt  ■♦^fl«Mr*t»fc  ^tf* 

al  T«»qq«  t«tf*  •«  «#0«t  »rii  »oTt  ftir«IX»tf  9m  Ms  »noi*«?»KfP  tprft  »fli« 

TtoMoiTOO  Of  TS^tft  ^'^^  *®^  ««W!*fcive  ;^fl9XoXtti:m  bf*  wteili'  bxoo^x  ori* 

lutXiw  f)»*i;>l!f«noo  lorlTt  *ift  ycf  rfowi*  •!*#  to  aol*»wqo  •ttt  x^dfAi 
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»nd  wanton  alsoonduot* 

lie  h«ve  oonsidered  th«  faets  i«  tb«y  »pp«ftr  in  the  r«oord 
and  »«  are  of  the  opinion  that  there  is  no  eTldenoe  upon  which  th« 
Jury  would  be   justified  in  finding  that  Mra.   Petereon  wis  guilty  of 
wilful  and  wanton  aiisoonduot  at  the  tiae  of  the  accident. 

The  plaintiff  oalle  to  our  attention  the  definition  of  a 

wilful  snd  wanton  sot  contained  in  the  Motor  vehicle  Act,  Par«  145, 

See,   48,   Oh.    96-1/3,   111.   State  Bar  State.   19S7,   ae   follows: 

" Reckless  Oriving.       Any  person  who  drives  any  vehicle  with  a 
wilful  or  a  w?>nton  disregard  for  the  safety  of  persoJMi  or 
property  is  guilty  of  reckless  driving.* 

and  plaintiff  further  st'^tes  that  the  expression  "wilful  and  wanton 

act*  or  '*«ilful  and  w^^nton  eonduet*   hnn  been  very   frequently  defined 

hy  the  oourts  of  this  state.     Unny  of  these  definitions  include  the 

phrffise  "of  such  ^  reckless  oharmoter  as  to  exhibit  an  utter  disregard 

for  the  safety  and  lives  of  other  persons. <*     And  it  %ppe»rs  that  the 

defendant,  in  the   instant  o^se.   In  the   trial  court,   adopted  this 

definition.     £^fendant*8  Instruction  Ho.  37  is  In  iMart  as  follows: 

♦•Wantonness  is   such  a  gross  wt^nt  of  oarc  and  regsrd   for  the  rights 
of  others  <?8  to  iaiply  n  disregard  of  consequences  or  «  willlngtiess 
to  infliot  ln;Jury,  snd  unless  the  plaintiff  has  proved  th^t  the 
defendant  w?*s  guilty  of  such  gross  want   of  care  i»nd  regard  for 
the  ri^ts  pnd  £S!sfety  of  others    ia  to  imply  n  dl8rcg'-»rd  of  con- 
sequences and  a  willingness  to  infliot  injury,  you  cannot   find  the 
defendant   guilty  of  wantonness  and  wilfulness.      Wilfulness  sometiaes 
implies  an  Intention  to  Inflict  sn  Injury,   and  sometlfflse  it   is 
evidenced  by  suoh  a  want  of  c;^re  nnd  regard  for  the  rights  and 
safety  of  others  as  Implies  n  complete  disreg^^rd  of  oonseouences. 
You  cannot   find  the  defendant  guilty  of  wilfulness  unless  you 
believe  from  n  pre  ponder  ?jnoe  of  the  evidence  thpt  the  defendant 
fcntentlonally  Inflicted  the   injury  co«plflined  of,   or  thst  the 
conduct  of  the  defendant   indicated  such  n  want  of  o«*re   for  the 
safety  of  others  ps  ifflrlied  a  complete  diaregi^rd  of  consequences," 

In  passing  upon  this  Question  the  jury  were  instructed  and  oonsidered 

the  instruction  *«  have  just  quoted,   and  determined   fro«  the  fsots 

that  there  w^s  wilful  and  wanton  conduct  on  the  pnrt  of  the  defendant's 

agent   In  the  operation  of  the  truck  at  the  t las  of  the  accident. 


^8JM   .T^'i  ,«t>&  »X»i4*T'  ««#dM  lii  at  b^aliefAOQ  t^f^  a^iamr  *B«  li/ltitit 
i^n^Uol   m*<   «TS§X   »t)tei&  t«S  9»«^   •iXX   «S\X«a€    «dO   «8A   »»•$ 

■ro   c>A  ,    ..„;..    .      ■..,_. 

iMtf'juiv  btm  lulli-rf"  aaim^iaii^mut  ^t  fsc<  tjttj&liUq  turn 

Bif#  •fial^ijt  «4S<}i^i£rl%»Jb  9e9d#  ltd  iffiftji     «»^»^«  eid^  to  •;hci/oo  91^;^  ^ 

•rf;?.  tBdt  «*i*'9f{<?^  #i  i&ilA     »«iiA«w's»«  xiMifo  to  «t«*XX  i»s»  t*»^^«  »<**  «o* 

:«««XXot  9Jt  trm  at  bX  TK  a»B  m)i#d£rir;^ttaX  c*^<i^ii«if9t«D      .xi«i#X^i%at> 

Mir 

•««Xtoac«  o«mX  '^9^ 

Bi  it  aiMBii's-  ^        -it 

*«;  ■  -  :         -  :; 

&i^  "i.-/!   •*'•■:. D  'io  ic'  #Mfto«« 

t*#flJ!S<)A*)9Jb  •«**  'i©  *^*^  '^^  ""O  #oifIiBoo  aotanti  taa  Xi/lXlv  •'»  •■xeri#  tads 


ii 

And  finally,  the  defendant  contends  there  w»s  error  In  the 
giving  of  certain  of  olaintiffa"   Instmotione,     we  hmve  examined 
these  Instructions  and  belie-ve  there  la  no  suoh  error  »s  to  Justify 
n  Ter9T9nl  of  the  o^use,  and  thiBt  the  court  »aa  justified  In  entering 
judgaent  on  the  verdiot  of  the  jury.     The   judgment  la  ?»f firmed* 

^00>i«ST  AFFIRMED, 

DIMIS  !•    SOUuIVAB,   P.J,    AB9  BUIIEB^  J,   OCSaOR* 
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PAULINE  MoBRIOS,    99  Trustee, 

Pl'^intlff  -  Appellaat 
▼• 
l»£01iAR0  W.    BOLT?., 

Qefendant  -  App«ll««, 
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im,  JUSTICE  nmsh  osliyihsd  thi  orimoij  or  thk  court. 

Thla  ifl  an  «pp«al  by  the  plaintiff  from  n.  judgtMtnt  entered 
by  the  oourt  In  an  aotlon  for  rent  r^nd  certain  other  sums  due  the 
plaintiff  froa  the  defendant,  under  the  covensnte  of  !»  lease  under 
seal,   which  Judgment  wna  entered  againat  the  plnintlff  on  the  yerdlet 
of  the   jury  finding  the  defendant  not  guilty. 

Thle  l8  an  motion  by  the  plaintiff  against  the  defendant,   a 
tenant,  to  eolleet  &  hulanoe  of  ^400  i>s  rental  due  under  ^  lenge 
which  by  its  tersas  expired  on  August   31,   1939.     On  or  about  Septeaber 
33,   1935,  Sifter  $500  was  paid  to  the  plaintiff  by  the  defendant  to 
apply  on  the  aoorued  rental  of  $900,  the  lease  was  cancelled  by 
autual  consent.     The  def<^ndant,  while  admitting  th'^t  the  ?tocrued 
rental  was  |9D0  on  August  6,   1935  and  thB%  only   ISOO  was  thereafter 
paid,   contends  that  at  the  tioa  of  the  oanoellation  of  the  lease, 
he  relinquished  his  ri^ts  under  eaid  lesse  and  entered  into  a  new 
lease  for  the  premises  and  paid  the  $800  in  fall  accord  sod  satis- 
faction  of  all  demands  of  the  plaintiff  as  lessor. 

The  le«««  between  the  parties  for  the  preaalses  in  question 
waa  dated  septeaber  I,  1934,   and  was  for  a  tera  from  Septeaber  I, 
1934,   until   August   31,   1939,   at  a  monthly  Teat<*l  beginning  with   1350 
per  month  and  inore?»8ing  annually  until  the  rent  was   §500  per  month 
for  the  final  year  of  the  term. 

In  August, 1935  the  plaintiff  levied  n  distress  warrant  on 
the  pTop0Ttf  of  the  defendant  in  the  premises  for  the  1900  rent  due, 
and  shortly  thereafter  the  custodian  released  said  lewy,   at  the 
direction  of  the  plaintiff,  turned  the  property  baek  and  cult  the 
preaises. 


0  9   «iUl 

■w-  to  -  «>'<^ 

»<;?  »«fc  Ida  £il<«*x©o  hoM.  *a*«T  tot  rfoijro?  £ii?  ai  ttiioo  nat  x^ 

«Mta»t«»e  ^riod/t  to  ao     «ei?@X  «iS  #«{^j/A  ao  6«>YiQii9i  tm^^f  »tt  \d  ifoiifw 

o^  i»ii«ibadl9l>  wii  %d  lttifitt»lf4  BHi  oS  bieq  mmt  OOSi  'i®ni?.    ^a€Ql   «£S 

Xd  l>«ilX»o«««i  fti^w  9»JiBl  9M  ,C50e|  to  XjJfa®*r  fc»5/«s»t>.«  9At  uro  xXqiic 

^mtXf^^^^im  »«w  OCdt  t-foo  *erf*  b«-«5  *««I   ,9  #««3t;^^   flo  Ocet  »«w  X«*«tT 
,«»iS*X  %Hi  lo  aoi*i?Xi«©a0e  «ii*  I0  «n«I*  arf*  **  #««!*  fisf»fO^A«o   «61a9 

«-«i**«  fc;a«!  fcicooo*  XXirt  i>n»»  a*elia«  .ot  9«f  aX 

•T£OiiiS*.i  ttfli«Xq   «iS*  t©  ttJbnfW©^  .'  floito^fl: 

,X  iMfMJifqi**  »wl  «««#  «  «ot   :■-■ t  ♦     t«<ara*q»S  b9iiib  mm 

Oti.r4   d*iw  3fliflflJt»9«   IwJhRW  xX£t#.  ,    ^U   *X«   *i«isuA   Utau  ,*«ex 

.r  s>x  Xwilt  trf*  tot 

flo  ta»rt^  !i»Mt»lfc  *  l>«lv«»X  ttl*ni«Ia  BAt  8««Xt#»if5(jwA  ol 

<^»(ifc  #««  OOei  »«f^  Tot  «««l«i*Kf  »ri#  ai  tami>nii\9h  9tit  to  ^titqe^a  •dt 

•dt  #«  «T»»X  i*-***  fc»»«oXoT  aslbo^atm  »rf^  t»n»«i»jt#  t-'I'^orf*  ^* 

•f(#   iiup  bit*  io«<r  t^'oqotq  •tli  bonxit;*   /.ifi.ri>^;i    *ri  1«  noi#n»til 


Tbsrt  wag  9Tlcleno«  on  b«half  of  tho  plaintiff  thut  tte  (!«fea4%nt, 
through  his  ageat,  offered  to  pay  |500  to  h^Te  tho  property  ralaag^d 
«lth   the  uadorstondltag  that  tho  bnlanoo  of  |400  woulr^  bo  paid  thero- 
ftfter;     that  at  the  tlae  tho  #500  trao  paid  to  tho  plaintiff,  ao 
appoaro  fros  the  «Tidonoo,  tho  defendant  then  »nd  there  et^.tad  he 
woAd  he  unable  to  go  on  vitb  tho  Xe^eo  and  ronuestod  tho  plaiatiff 
to  eater  Into  a  lease  with  his  for  tho  tera  of  the  old  leaoo  at  a 
redttood  rent-l;     th^t  ao  a  romilt  of  tho  aootlnp:,  tho  pi'  in  tiff 
agreed  to  enter  into  a  new  lea^e  at  a  reduood  rontsil.  for  a  ehort 
pexl  od.     the  t^rm  of    ho  old  lease  mna  fire  yearn,  and  the  new  lea^e 
w»«  for  a  tara  of  one  year  at  a  rental  of  |300  per  aonth,     ^<m  the 
OTidence  of  the  defendant  it  eopeare  that  at  the  aeeting  in  ^epteaber 
with  the  plaintiff  the  defendant  told  the  plaintiff  that  he  eoild 
pay   $500  in  full  eatiefaotion  of  the  $900  nvtA  tho  other  oharf^eo, 
^nd  tbst  as  coneideratlon  therefor,  he  would  oonaeat  to  tho  eancella« 
tioa  of  the  old  loaee  and  eould  enter  into  tho  nee  loaeo;   that  at 
tho  time  of  this  oeaToreation  there  was  present  alth  him  hie  brother, 
who  was  %h»  i^na^er  of  tho  preaises  and  that  in  the  preeenoe  «af  hie 
brother  ho  paid  tho  plaintiff  |500  aad  got  his  reoeipt  f«r  it,     Tho 
dof6nd'!int  was  oorroborated  by  hia  brother,  Olea  Bolte,  wIm  testified 
ho  aae  present  at  the  oonversn^tlo  ^  when  the  settlwaent  eae  a  rto  bo- 
twoom  the  plaintiff  and  tho  defend?>»t,  and  testified  further  that 
'Mr .Jot singer  suggested  that  ay  brother  enter  into  a  shorter  lease; 
that   if  ay  brother  ^ave  hia  fSOO.OO  he  would  enter  Into  a  new  loaso 
and  oanool  the  other  $400.00.  My  brother  oeld  **that  aeets  with  ay 
«ppTOT'i,»*     There  was  alsa  offered  in  evidonoo  by  tho  plaintiff  a 
new  lease  for  s  one  yenr  period* 

Tho  plaintiff  contends  that   the  oourt  wne  in  error  in  allowing 
the  defendants*   Kxhiblts  1,  2  sad  3  in  oTidonoo}  that  those  exhibits 
being  reoeipt s  for  rent  signed  by  i^arid  Jetxii^er  aad  dated  April  3rd, 


.•.4''  ;  A|a»^0,J>  jKl^    ,  .!-,vv   -t-ir*.   ^i'f^   5^0  -:'9# 
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- 

■:3DXlfc9» 

■it    ;' 

.•.?«i 

xe^is'- 

•31^  « 

v<  ?    i-;- 

»ft     0:. 

'•     rftlar 

«>R  1 

"■"♦t 


s 

32nd  and  May  2nd,   X938,  resjMsotlvely,  were  not  introduoed  for  the 
purposs     of  showing  th?%t  rsnt  w^e  paid  under  the  second  lense^   end 
weTe  not  proper  for  the  purpose  introduced*     TlM  defendant  contends 
th?»t  the  only  rer»son  for  introducing  the  exhibits  w^e  to  shov  th'^t 
the  plaintiff  did  not  eonalder  thwt  any  rent  under  the  old  lease 
was  due  after  September,   1935,   s»nd  from  an  inspection  of  thesi  '    ' 
receipts  it  does  not  appear  that  any  tAount  wflus  due  for  the  balftnoe 
of  the  rent. 

The  verdiet  is  questioned  by  the  plaintiff  on  the  ground 
thftt  it  is  against  the  manifest  wei^^t  of  the  evldenee*     while  the 
controversy   in  question  is  whether  the  sums  of  money  due  the  plain- 
tiff under  the  terais  of  the  old  Icflse  were  diaoharged  by  the  defend- 
ant,  still   the  subjeot  matter  mn»  presented  to  the   jury  who  had  all 
the  evidence  ^s  well  as  the  exhibits  before  them,  and  it   is  not  the 
duty  of  this  court  to  pess  upon  the  credibility  of  the  witnesses  or 
th«  weight  of  the  evidence  offered. 

Another  cfuestion  is  that  the  burden  of  proving  the  sfflrsh- 
fttive  defense  of  seoord  and  sntisfsetion  rested  upon  the  defendant, 
end  he  failed  to  prove  th«t  defense  by  a  preponderance  of  the 
evidence* 

There  is  evidence  that  the  defendant  offered  cancellation  of 
his  lemse  for  the  b?»lance  of  the  term  «nd,   as  sgreed  to  by  the 
parties,  n  le««se  for  n.  shorter  term  w??8  entered  into  and  accepted 
by  the  parties.     From  the  evidence  of  both  the  defendant  *»nd  his 
brother,  the  adjustment  entered  into  and  the  receipts  signed  by  the 
plaintiff  for  taoneys  received  under  the  terms  of  the  new  lease  would 
indicate  that   there  ws  not   a  balance  still  due  undsr   the  terms  of 
the  old  lessee,  which  w^^s  canoelled* 

While  there  is  also  evivdence   in  the  record  of  letters 
written  by  Mr.  Jetcinger  addressed  to  Boltr  regarding  the  payment 


•©ttftlM    »I(J    ICal-    «S/fc    »«p«    #ffJUOJB,«<:    TJOI?    ;f'-f[t    rf^- '■■■>«; ;rv-»    ton    »«©!>.    #J    »#qi«0'?:'t 

,^ll*1t   9dt  to 

IXr  ^p^*£[  ojd.'9-  xtai  ^A9  Qi  fe»#«»«s^  «i»w  t»*#i=iffl  *«»|,dsm  »d^  XIX*8   <*«« 
»il*  ^Qii  Si  *i;  ban  ^m^di  ^xiH^  '^ti^tAnc^  •?■  ^3«MB«ftlva  »il# 

,fc©T:»tto  wtia9htr»  sef^  to  #<%!»*  t>rf:^ 
-«iitt«  arii^  ^ivotq  To  ii^JSjiiirf  ntit  if^&t  «i  «©!!?■« »*R")  T»ri*o«A 
,.tiifl!^aat»t>  •<{#  a©qx/  fe»*8S«  jfoifo«t«j|;;?ff»  Jfe.a^.  £ito©f»*  '*'is  »«.«•t»^  arl## 

I0  fl©i*RXi»©itR«  ls»tfttto  jMtjBJbJi»t*?>  -^rf"^    #-r*.t   »»a»Mv^»  ci   •ftrfT 

®ft*  %^  o*  b«»tj|«,  e«  tlt-aw  ■■  •  ^Offl"^  "  :^8ssX  «itf 

feXwoir  »»««X  w»fl  •If*  t©  »a5i»*  «ri.t  T«fc«i,f  f*Ti^f)'*?  »t»HO««  "S^at  ttl^alsXcf 
to  *a<r^^  «a*#  9«it«tf  9a5  XXXtis  ©Ofl^Xf-o  ^t'^?    '  -^olhai 

,f>«XX»oja  .,  i  fcXo  »rf* 


4 

•f  the   b?<ilftno«  du«,  atlXly  f>9  we  hnve   indlOi».ted,   that   question  w«ji 

for  the   jury  to  oonalder,  whioh  the  jury  did  and  returned  their 

▼erdiet* 

As  to  whether  there  wns  adequate  consideration  to  support 
an  aocord  snd  satisfmetion,  th'it  also  was  a  question  for  the  jury« 
and  the  eTidenoe  whioh  tends  to  sustain  the  oonsideration  was  the 
oaaoelXation  of  the  old  lesise  toy  the  parties  ?nd  the  ereoution  of 
the  new  lease  entered  into  toy  thea« 

For  the  re!».8on«  stated  the  judgment  of  the  court  is 
ftffirned. 
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MR.   PI?cJfiIDI!TG  JUBTICIS  SGAISLAH  DiJLIV^ffililD  THS  OPIIJIOII  OF   TH3  COURT. 
This  viias  an  action  to  enforce  a  claim  arising  iinder  the 
Illinois  Securities  Laiv  (ch.   32,  Cahill«s  111,  Rev,   I^tats.   1929), 
It  was  tried  "by  the  court  v/ithout  a  jury,     .^t  the  conclusion  of 
plaintiff's  case  defendants'  oral  motion  for  a  finding  for  defend- 
ants was  allowed,  and   plaintiff  appeals  from  a  judgment  entered 
upon   the  finding. 

5-laintiff's  verified  complaint  alleges,  inter  alia,   that  on 
June  17,  1930,   defendants  sold  him  fifty  shares  of   stock  of   the  May- 
fair  Laundry  Company,  a  corporation,   defendant,  for  which  he  paid 
the   sum  of   -2,500;    that  thereafter  he  discovered   that   defendants 
had  failed   to  comply  -with  the  provisions   of   the   Illinois  t.ecurities 
Law  in  that   they  did  not  prior  to  June  17,  1930,  nor  at  any  suhse- 
Quent   time,  file   or  cause   to  he  filed  in  the   office  of  the  Secretary 
of  State  of   the  otate   of  Illinois,  a  statement   or  inventory  of  any 
kind,   chaTficter  or  description,  as  is  required  hy  the  provisions  of 
the    .ct,   "describing  the  character  of   any  securities  or   stock  in- 
tended  CO  Ije  offered  for  sale,  or  sold,  or  a  statement  giving  a 
detailed  statement  of   the  assets  and  liahilities  of  defendant  cor- 
poration,  or  a  statement  of  the  income  and  an  analysis  of   the   surplus 
account   or  an  inventory,   or  an  appraisal  of  the  assets   of  defendant 
corporation,   or  a  statement,   giving  the  names  and  addresses   of    the 
officers  and  directors   of  defendant  corporation,   or  any  kind  or 
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.(SS6X    »a;tj!5^.'''    «Y--..     ^  '  ^      ■  ■;.  .i..  iM>/:'w..-^    yii;'n'.J.it 

lo  noxasiXon©:       '     .         .  ,  .-',  '  '     '    ' 

5©i6tlna  ;fn®aijibwt  b  mont  aXissx.qcis  llivtxiijsXq   i)n« .  tJbairoXXjs  «aw  n;fnfl 

•3ni6«i^  9jd;f  noq;.' 
HO  iBdi    jaJ.Xj3  leJnl   iSsseXXc  itnieXqeioo  beilxisf  R*'l'ii^r' 

-\;jaM  ad;t   lo  slooJa   lo   asijeda  yJli'i  aid  6X0  3    -d-aj35rrole&   ,0£fex  « VX  snuTi 

a«l;f iTtwosiJ  aioniXXI  ©rid    lo  anolaiyoiii  mli  ri^ivy  YXq.ta>  -rf 

~»«cfua  \i  wn   fOv.^!   4?X   on/jT.  o.r    '..oiro    .'Oix   bib  \;sri:t   imii   nl  wjbJ 

•^cJ^sxoea  sri,J   lo  yoi'ilo   orii   ni  beXil  «cf  o"    eajujiio  to   ©Xil  ,efflX;f   itnaup 

lo  aaoiaxvoiq  srf;f  '\rcf  bo-iJtwp»i  al  ajs  ,noi^qjtioa8f>  to  isioisxarfo   ,bwia[ 

-n.t  sfoo^te   10  asiati-iuosB  tCKB  lo  le^o.^rsjaxio  oriJ-  sotcfi'ioaab"    ,vt{-.     £.rf;J 

«  snivia  ;rnemo,t£^Q  ^  lo  ,faXor,   xo  ,  oXjsa  toI  betallo  ecf  oci    h'^htiQi 

-100   cfnsbnolsb  lo  asiifiXicfAUX   bna  *!;t9aaj8   wjf^    lo   ^nsmoc^^ia   boXii»j©b 

awXqTws  eri^   lo  eiaitXxjna  na  bnc  ©jaoonX  »£[d  lo  in'^mis-iv.    ■    ,0   , -o  ; ,;  ^r^rr 

^nabnoleb^lo  a^euaa  eriJ  lo  XaaJU^Hiqs  «ja  to   .-^^to^nev:..   ,..., ;w._^.... 

««   10  a^aaoTbb^  bn«  aoai»n  »ri;t     nlvl.    ,.u....^.,,^  ^0   ,froii.To«:too 
«  &al^  W«  ^0   ,..rxi..cxi:rcu.  ..........    ,„   ..o.o^Tlb  b«x.  aisoXllo 


character  of  statement   or   document  wh&tBoever,"  as  is  re;iUired   to 
be  filed  by  the  provisions  of   the  /.ot;   that  the  capital  stock  of 
defendant  corporation  was  not  listed   on  the  Few  York,  Boston  or 
Chicago  Stock  exchange;    that   plaintiff  was  neither  a  broker  nor 
dealer  in  securities  or  stocks |   that  becatise   of   defendants'    failure 
to  comply  with  the   provisions  of   the  Illinois  Securities  Law  plain- 
tiff,   on  September  5,  1930,  September  21,   1932,  and    .pril  27,  1933, 
tendered   to  defendants  the  certificate  of   stock  and  demanded   the 
retvirn  of  said  f2»500,  and  that  defendants  have   refused  to  return  to 
plaintiff  the  §2,500,   etc. 

The  answers  of  defendants  deny,  in  a  general  way,  all  of 
plaintiff* c  allegations  save  the  one  that  plaintiff  bought  fifty 
shares   of   stock  and   paid  .^2*500  for   the  same. 

Plaintiff,  a  Pole  by  birth,  was  fifty-nine  years   of  age  at 
the   time  in  question,  and  judging  from  his  evidence  is  illiterate  and 
without  business  experience.     He   generally  v.'orked    as  a  coppersmith, 
but  before  ha   came   to  Chicago,   in  1927,  he  had  farmed  in  Montana  for 
some   time.     On  June  2,   1930,  he  read  an  advertisement  in  the  "Dziennik 
Chicagoski , "  a  daily  newspaper  published  in  the  folish  language  and 
having  a  circulation  of  about  30,000,  which  advertisement  read  as 
followsi     "Partner  wanted  with  12,500  or  more,  for  laundry  business 
which  is  a  corporation  and  has  a  great  future.     Phone  Kildare  5839 
or  call  at  4421  Montrose  Ave.  before  8:00  PtM*"     j(jrHB,ailgti*  mxijmU  1^3 
address  and  telephone  nxunber  were   that  of  Xiayfair  Laundry  Company,  a 
corporation^  defendant.     On  June  3,  1930,  plaintiff  went   to  the   address 
designated  in  the  advertisement »  whioh  was  the  place   of  business   of  the 
Mayfair  Laundry  Company,  where  he  met  Anton  Hovak,    defendant,   secretary 
of  the  company.       After  a  short   talk  with  Novak,   the  latter  showed 
plaintiff  around  the  plant  and   asked  him  to  call   there   the  re  xt  day  so 
thtit  he  could  meet  Stephen  J.  X-ombrowski,   defendant,  president   of  the 
company.     On  June  4,  1930,  plaintiff    returned  f  the  Laundry  Company 
and   there  met  STovak  and  ijombrowski.     Plaintiff   testified   that 


TO   fto^Jaod  «3£i€>Y  v/s?"  ©ri:?   no  b»*aJ:X  don  asw  noJWa'ioq^oo  *«j3bn»lob 

jsfo^cf  B  iQdilen  K-ow  'ill^rrisXti   ^i*rii    5  o:£i0Brfcxd  lioc  ■'40 

-nJ:j3l'-  -ii-.l^tii'e;         '    ;i.IXI  «^J   'io  anolaivo-xq   sisi  riJiw  xXqxaD  0  o;t 

,££(/X    5  t         ■    «Xa  t»(fiHsiqoC   ^w^^T   <  T.    •x;id:ii«»^tl»a  «o    ,111^ 

oi  rr:ar  r.saif'isi    aviirf  aJcubijeleb  iMi   baa  «003«.  -    nruiax 

.ojs  «Q08*S^  erf:?   I'iicJn.tBXq 

■vr,^'-''!    ifruK>;f   'rlJJrrXiiL     i  i:,ii";?    fsrro    cuiJ    t3V.«i^    d  W  2.  J.::'"- sll.'.    £. '"l^i^Jn-taXq 

fcnii  sJai&d'iXXi  aX  ©orttobive  aid  aoii   ..t.....  .  v,^   .....~.    ,fiioi^34>i-',.   ....   -..._>-    ajdi 

aCinnsisf'"    ■  :i?mw«.ij-i-jv»j:?  p.ii  d  c  -  .         .       'noa 

aaeniai/^  \tbwJr/       '    « oioia  -xo  ooa«Si'.  '  ©.-tnjEw  ir©nifi^«*     »8vroXXol 

&C8C  9XsbXi:?l  e£&u*     ,.3TwJi/l  ;Ji3»t^  s  -s^  msi  aoX*«ioq[too  s  ei  rtoMw 

J3  <x;nflgiaoO  x'^^J^'-^'J-  iXs^fiM  to  ieri'  i^dsustx  snoxlqoXsi'  bux;  BeeibbB 

(WiJ   lo  aaeniai/cf  lo  oaaXq  ».ri;^  aavr  xioirfw   «;Jit©«e3i;Ji9Tbs  »Ai   nx  beirngiBeb 

Y'l^siooa  <;»m}bfr9'iof>    eicvoH  no-'aA  iojo  ad  siarfw   ,y«-«^E«oD  x'^f*"^«i  tij8lit4rt£ 

bowofis  ttoJd'.vX  art*   ,>IavoTI  rf*ivr  jCXiii    ctrroifa  a  rt»^lA       •xn.?5g,sioo  ori;t  lo 

08  x£ii)   ixsii  e£Li   ©tad*   XXi^o  od   mid  bo>ta.e  &iw  imaX'i  eili   brrtrois  llX;fnlfiXq 

»d*  "io   Jn^biaoxq  ,in^nelj:i   *  laiaworrrfiao     .L  a&siq&H.  iossa.  bluov  ad  iuriJ 

Vi^raoD  ^-ibm/Al  aif*  «;^  J&einx/ila^    nUni^.Lfi   ,Qlsil  ,*  «imL  nO     .ynaqinoo 

;J^^  belliia©*   nitfni«X«i     ♦  ijfawo^(f«o^L  btvi  iavol.        .       i,di  ba« 
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"^omljrowski  and  TSorak  showed  me  in  slips,  amount  of  "bills >  pieoe 
of  paper,   and  he  got  it  on  book,   and  I   didnH  understand  on  book 
and  see  how  money  -  I   saw  Novak  and  Dombrowski   on  June  4,  1930f, 
They  say  he  is  good  proposition.     I   think  what  we  can  going  to  do, 
and  he  says,  you  are  going  to  come  over  with  the  money,  and   then 
he  said  you  will  be  all  right  over  here,  he  said,  you  will  get  your 
pay,   and  he   says,  if  you  are  going  to  ?/ork  over  here,  you  get  your 
pay,   and  you  going  to  get  dividends  besides  that.     He   says,  you  are 
going  to  work,  you  got  steady  job,  and  he  going  to  pay  eo  much  if 
you  be  good.     He  said  -  if  you  put   some  money  of  ^2,500,    then  he 
says  you  got  a  job  here*     Then  he   says,  you  get  your  |20  if  you  be 
like   that,   at  least  $20  a  week,     lie   says,  if  it  picks  up  -  Yes,  you 
can  be  sure  you  are  getting  dividends  besides  that,     well,  I   think 
it  is  going  to  be  all  right.     Then  I  give  it  the  money,  gave  it   to 
Uovak.     I  give  it  to  him  $2,500.     Then  I  don't  have  it  -  he  don't 
have  use  for  me.     Waen  1  pay  it  then  he  don't  have  use  for  me.     I 
work  there  around  from  June  9th  to  September   6th.     I   get  pay  |113* 
He  pay  me  llO  a  weeky  he  pay  me  ^15  a  week,   he  pay  me  $3*50  a  week. 
Well,  he  don't  want   to  pay  at  all,   then  I  quit.     I   got  a  certificate 
for  2  shares  of  stock.     I   don't  remaaber  when  was  it.     Let's   see* 
Two  weeks  after   the   second  one.     I  pay  check  first.     Hovak  and 
Dcnabrowski   gave  me   the   2  shares  in  the   office.     Hovak  handed  it   to 
me,   over  on  Clark  Street  some  place.     I  believe  I  kept  the  2  shares 
2  weeks   -  2  or  3  v/eeks.     After  3  weeks  I  asked  for  what  I  paid,  for 
the  50  shares?    then  I  ask  for   50  shares,  I    can't  understand  vjhy  it 
is  2  shares.     I  asked  Novak  and  Dombrowski.     He  said,   you  are  going 
to  get  the  50  shares  and  asked  me   to  give   the   stock  certificate  back 
to  them.     Yes,   they  are  facing  to  get  the  50  shares,   -  Dombrowski  and 
ITovak  told  me  when  I  would   give   them  back  that  certificate,  I  will 
get  the  50  shares,     well,   that  happen  right  away,  what  he   want  to 
take  away  that  certificate.     He  want   to  take  away  on  me  in  saae  way 
and  then  I  see  that  way  what  he  start  fooling  ^ound  with  me,   then 


.OCi'X  ^:^  em/S.  flO   iXa-woocflooa  B«iQ  ^LssrrQH!  vsa   :.  -  ^csnoaj  woxl  ©sa  &afi 

«ar':  tvsnoffl  ©rii  xl^Jiw  a«vo   ©moo  oi  sa-fcos  ®^«  ^©^  ,«-\t^a  axf  baa 

isuax  ^^  -tXisf  uo V    tMx^e  ©ri  t^%&d  "xove  :tifex^  XXb  srf  XXXw  uox  ^Xjbs  ^li 

^WOY  ^^B  i^X  ts^9*i  leva  alww  o4  snios  «t j»  #0!^  ^1  ,ax«--   a^  ofie   «T6eq 

ffl'ija  WOT.  «aTCii.3  oH     .;^J<scii  asblsstf  a&noaivXfo  *«ib  o-f  rmioQ  wo'C  bfwj   «x-0sl 

sc  i?OAi  'U  OSl  "xvoc  isf,  HOT,   (3x/2a   tii  nSfiT      «9iteif  cfot  -s  *»B  ^^Y  a^^s 

5lr:M;;    :   «..'Io       .^^^il^t  ajSkfexaod  a&na£>ivx5  -j^i^^^a-ji  ©is  xhjis  e:iwe  ocf  ft&© 
...    ....      .  -  ,    *X»floai  QiiJ'   vU   ovia   I  neri-r     .iil^i^  XX..   »tf  oj    s«Xo..:,   -^i   ;Ji 

If'-   •    'Hi  -   il   !yiJ&d  «'»«oij  I  itftXiT      .006,  a  $  silrf  oi   ^l  ®Ti:&  1     *^voH 
,i.      ».#i«  xol  93t;  i^VJ2££  ;f»no£}  laiS  nfitti.^'   *i  "vgj:^  X  KSii»      «®m  'xol  ©aw  sTjaxt 

»*A»i'U-?asso  3  J0%   I     .iiaip  I  a«x£^   tXXjs  Jj3  ^^  a#  itt/iw  J^ 'nob  »x£  «Xl9/Sf 
49«s  «»d'8J     4    "-   '^aw  ixactw  TCJcfiieEasj'x  ^  »nai&  I     ♦ai«Ova  "i©  aexsxiu  S  lol 

o^   *i  5e&(Vi5fi  .*i:VQ'-      n^^o^sjx^   nuj   ax  aer-oxiis  ^   ari;J   ere  evjsa   titav/O'XcraotX 
ee^ja^M  S  ^i  iq.9'i  1  evexXsef  I     tOO-^Xq  9bid&  (^eex^a  aCxuXO  xxo  taro  «a« 

aittog  9i*i  i/ou:  «bi«a   e-H     « ls£av»oictooH  baa  at^evoK  l»o;It,  .  f:?>i:;arf«  S  ai 

bna  xJiawoxcfaioCI  -  tasiwrfa  Of!  ail^  i9g  oJ-  B«Xooi  ox«  x®^J>   ««»T     •«i«lJ  0^ 

XXlw  1  n9t^olltit»o  *«ri4  ataacf  morfcf   ©vx®  hlnnw  1  crtKriw  ett  bXod-  ^moVL 

0^  ^ilMT  9^  #j5ilw  ,x«»^fi  *xf;^il'x  fl»qqi5d  jjedo   ,ixoa'     .asxisjfa  oe  ari*  ^9s 

^i.w  «a,.  Hi  ear  rro  yw«  eolei  o.^  Jmiw  aH     ••;f«oXH*T«o  is^i  x^^  •*5i 
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I  quit  and  I  ask  Mm  the  last  one.     Yee,  Bir»  I  know  Hr*  Leopold* 
I  saw  him  right  in  his  office  dov^ntown*     7Tovak  and  Domhrowski ,  he 
took  me  downtown*     Yes,  before  I  was  once,  and  I  was   the  next  one* 
Leopold   said,  well,  he   said,   he*B  got  good  proposition.     Yes,    that 
conrersation  with  Leopold  took  place  before  I  paid   the  ^2,500  and 
some   time  later  I  went  to  Leopold* s  office  downtown  and  Horak  and 
l^omhrowski  were   there.     They  took  me   there.      They  said  he  is  going 
to  gire  me  50  shoires.     \ftmn  I  first  went  to  I^opold's  office,  I   did 
not  ha^im   the   2  shares  of   stock.     He  gave  me   the   2  shares  of   stock 
at  his  office.     It  was  on  June  5th.     On  June  5,  Hovak  and  Domhrowski 
took  me   to  Leopold's  office,   that  was  the  first  time  I   saw  him.     (i» 
'^lien  you  went  to  Leopold's  office,  did  you  already  have  a  certificate 

for  2  shares?    A.     Ho,  I  not  have  it»     It  v/as  on  June  20th,    second 

2 
time*      -hen  I  get  the^shares  at  Leopold's  office,  I  kept  the  2  shares 

for  about  2  or  3  weeks.     No,   that   time  I   got   that  one  and  he  sd d   that 

way,   if  you  can't  make  it  in  the  laundry  to  get  signed,   then  Dombrowski 

took  it  in.      .^lien  I  asked  :^ovak  and  :Dombrowski  for  50  shares,  he  put 

it   off,  put  it  off#     Yes,  put  them  off,  put   them  off;  he  don't  have 

blanks,   they  don't  have  blanks,     vvlien  he  get  blanks,  he  would  gire  me. 

There  was  a  few  of   them  besides  me,   then  he  would  give  me.     I   signed  no 

papers  before  I   got   the  50  shares  of   stock.     Yes,  I   signed,  but  I   don*t 

know  what  it  is,   at  Leopold's  office.     He  say,   sign  it  up,   sign  it  up. 

He   donH  tell  me,   explain  what  it  is  for,   just  sign  it.     He   read,  but 

I   don't  un<^srstand  what  was  it.     Ho,  I   don't  understand  what  it  mean. 

Yes,  I   sign.     WeH,  I   say  if  I  get  the    stock,  well,  I  was  going  to 

sign,  not  before,   then  he    said,  you  got  the   stock  right  here,  and  then 

I   sicTied  it.     HOf  I   sign  it   the   same   time  when  he   give  me  -  before 

he   give  me  that  certificate.     Then  after  I    sign  it  a  few  times,   and 

then  he  give  me   that  certificate,   2  shares.     The   50  shares  certificate 

I   got  5  weeks  after  when  I  get*     It  was  3  weeks  after  when  I   get. 

Mr.  Owen   [attorney  for  appellee]:      ,.e  contend  that  he  was  given  two 


•  &Io%««£  t'^  woftti  I.  «xia   t«oY     ♦aif©  *acl  ©ri;^  kM  3£oe   i  bn«  ^iup   i 
«]f  ,  JblavottiiBSoS  forfjs  irf^TOl?     ♦fTWO^^mwo*  9011*5:0  ahi  nl  iiii\lt  oM  wsa  I 

;t.e£{i    «a»Y     ♦ooJ:iJ:arO(|orrq:  feocj^g  *05i   a^sxf  ,l>lij«  ©x£  tXI©»v  «bijaa   bloqoaJ; 
fc«a  00e«a^  ©ii*  fcijaq  I  aiolGef  ©oelcr  a(oo*  6Xoq«e»I  dilw  oroxiB a Tovnoo 

salon  ai  eji  &l^,t  t»ifY      .»iorf:f   nirr  jTof*:^  y®^^     t  ffiarf*  ©taw  i^fawoitTacKt 

bib   I  ?CDil?.o   a'eXorjoaJ.  o.  i    ;'        .aeit.'^ila  08  ear  eriu  V4 

;^or  atJEaSa  S  SfW   ana  89?.r..7i   ©K     .sifoocta   Ito  ssi/jiiK  S   ®if;t   ©r^  d'on 

MawQ-idmoQ.  5itJ0  :^i3T0lf  t3   ©nwl,  rtO     .ritfc   ©nuX.  no   Ri?w  ^I     .Qolllo  aixi  ;»•« 

♦  ^      .sjtif  w£5S   I  ©Kx^  ;taii1  odi  «£•-    iirsrfct   tooil-iO  e  ♦bXcoo':;, '  o3   em  iooi 

s 

svari      '  Oil  {11:0  raarfcf   ifjq^  «llo  CMMi*  ^ot^  «b©Y     *Yt9  si  iaq  tllo   *x 

tsm  ©vJbj;  Ktluvw'  aii  (aiinAlcf  ;t&s  axS  a®^;      .eififaXef  avisd  i''nob  x^^    ttaiaald 

oa  bwisis    i     ♦»aj  svig  biyo.-   &if  rt&ij    «Qffl  asM!>Jra9«r  m&tfd'   lo  vrel  ij  bjbw  ©TSifl' 

cUcfOb   I  ctiicf  ,)!)»«aia   I  <a©Y     ,:5f.oocfQ   lo  ae-^^a  08  «ttfi   io-^   I  9io"5srf  aioqeq; 

.qjj  ^ i  trr^.iB   ^q^ij  ii  ffr.in   t^jaa   oH     ♦soi'ilo   a»&Xdqoe.L  Jr.    «ai  rfi  iariw  wofTJf 

iwcT  tbjsai   ©II     til  ftsJts  *a«t  «':tol  ai  ii  ;tjsJ*ar  iilalqxe   tea  XX9;J   * 'nob  dH 

«r£JB©in  J'l  d-Mv;  bnflda'xeforrw  c^  ♦nob        ,  .Ji  v'jovv  ^acTw  bnfl^QTe.httx/  *  •sob   I 

o*  Tsaio^  a«w  I  tlXawy  ,3looJ3   &si:  'It  '^pu   I  tXX»<^      .n^ia  I  ,asY 

rcarict  bna  teisrf  ;>xfe-ti  :^ooJa   ©ri^^os  uo'c  ,blaa    fiiff  «»xl*   ,  siolorf  **n  ttv}i.e. 

OTolstf  -  eiB  ©Tls   •d  naifisr  sisl:^   aauBa  orf;f   it  ir;J:j   I   ,oK     .*±  ft«n?jis  T. 

ftcjQ   ^iiomxv   v/ol,  c  Jl  MgJta    I  aei-ljs  rt«.ffT     «s»*i3olll;fr£»o  ^ariJ   SM  arig   mi 

0iaoittiteo  asijaxfa  06   ©ffl.'      .nsTr.rfri  ::   « 3;tjBOi:ll;Jieo  tf«rf;t   oa  erls  ®rf  ««>rf^ 

•  *»8  I  nariw  Tsilaa  aalas.  ,j©g   I  n-rr.,    ■Tnil-  .Hjfsjsw  e  ;^os   I 

t7^  nsvla  Sisw  sxf  iMJ   inf.  1  r<!>.r,  r.r  -  .  .•'    ^rewO  »"tM 
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shares  of  stock?  that  he  signed  the  application  for  the  increase; 
that  later*  when  it  was  received  hack,  he  got  his  fifty  shares. 
Th&t  is  the  procedure."  The  witness  continued i  ♦♦Fifty  sliares  of 
stock  I  got  three  v/eeks  after  when  I  get  the  two  shares;"  that  he 
received  from  defendants  a  certificate  for  fifty  shares  of  stock  in 
the  Laundry  Company  ahout  three  weeks  after  he  had  paid  defendants 
the  $2,500;  that  after  he  paid  the  |2,50O  defendants  gave  him  work 
sorting  clothes  in  the  laundry,  and  other  laundry  work;  that  when 
he  demanded  hie  money  hack  ♦♦he  say  the  money  is  gone,  you  never 
see  it  no  more." 

It  is  unnecessary  for  us  to  consider  all  of  the  points 
raised  "by  plaintiff  in  support  of  his  contention  that  the  court 
erred  in  finding  the  issues  for  defendants  at  the  close  of  plaintiff's 
evidence,  for  the  reason  that  counsel  for  defendants,  hy  the  position 
they  have  taken  in  this  court f  have  narrowed  the  questions  to  he 
considered  hy  us.  The  sole  grounds  urged  hy  defendants  why  the 
action  of  the  trial  court  should  "be  sustained  are  as  follows:  (a) 
•♦The  stock  sold  to  the  plaintiff  was  in  Class  'B*  for  the  reason  that 
it  was  an  isolated  transaction  made  hy  one  of  organizers  of  the  cor- 
poration and  not  made  as  a  successive  and  repeated  transaction;^^  and 
(h)  "while  it  is  true  that  the  hurden  of  proof  is  upon  the  seller  to 
estahlish  exemption,  this  rule  is  not  applicahle  where  the  evidence 
adduced  hy  the  plaintiff  estahlishes  such  exemption#»^  Several  times 
in  their  hrief  defendants  assert  that  their  defense  is  that  the  sale 
of  the  stock  was  an  isolated  sale  hy  Domhrowski ;  that  he  was  the  owner 
of  the  stock  and  one  of  the  organizers  of  the  corporation,  and  that 
therefore  the  case  comes  within  the  ruling  in  jSnitzler-Wamer  go»  v« 
Stein,  234  111.  App«  392*  as  to  point  (a),  the  assumption  that  the 
sale  to  plaintiff  "was  an  isolated  transaction  made  hj^  [Domhrowski] 
one  of  organizers  of  the  corporation?*   (italics  ours)  finds  no 
support  in  the  evidence.  During  the  trial  counsel  for  defendants 
admitted  that  plaintiff's  check  in  the  sum  of  C-2,50C  "was  paid  to  the 


»i{  J^;J  "ladTarifi  ow^  «d*   J#g  I  Korfw  39^1a  «:i»»w  ©etM;t   ^os-;   X  3tt>o*a 

«*njB&fj»leb  bijaq  btid  ^  t&tli^  a^oaw  as-ui;)    .taocTa  ^niiqcioO  -^bm^jiJ  •!(# 

fl9riv?  d\&rfi    jaTiow  ifxi^Ru^  i&iL^o  h-aa  tXtbHUMl  &di  sii  h&iUqIo  i^rIjios 
^oTsn  xsox  «3ne3   ai  Y®noffl  »ifcf  x®"  »«*"  >£o--cr  T»«»«  a^J^  b»&n«>r©b  sjf 

*' ♦©•«?!«  on  i*x  aea 
«;fni:oq:   efffit   "io  XXi»  xsfelasiTOo  oi    suli  •sol:  \;:c«8«©osrrffO  ax  :tl 

(/s)  ^^.. -.,..; ...;..;..   u.,     ;^.^,^^    „Wv^  ...-....:.:*    (wfS   to  noi:J"0« 

-*;:■.)•.  •    ^ .....if:.'-?.-.:'-    .      t;r,-f.-    „.:       '..vir;  [loi^to^ea^t;^  fie^aXoal  nfi  aawr  ji 

fmis  ";  ■TCJ;iQ:iC:ri*5t;f  J>eJ^j8sq»a:  £>rx^  BTFxeas^Qcuu  a  sj^  sS»«at  ^foxr  brwa  aolitixoq 
oi  i&Xl8!5  ©ifJ  noq«  3J:  looiq  "io  n&brud  Bdi  imii  &^ii  ai  il  ttliitn^  (tf) 
©ortfi'bxvs  ftif;t  aisxiw  aHitfj^olIq^sja  ioct  n.1  oUsx  ajLcLi?  taoidgia^xo  riBiXd"fl;fa» 
8*raj:^  X.-^iioTS^r,  •'♦noxcfcpKesca  liouR  aerff3iXtfis;fa«  'fii^nliiXq  od;?  \;cf  &8cu&bs 
»Xb8  «xf  ^1.  »ftro1»fc  T:la«U  4jiaii>^  ^icaaaa  a*o«6ii*t*b  lel^ef  ^X©ii*  ni 

<^££C;t  £)fT<i$  (rtolJ/^xoqC'xoo  9sii   Io  e'tsexrtJ^v.o  ftiii^  Io  «no  f>ns  stooi^s  ejfi   1:« 

»i£;t   *xitf;J  «^^l*ql^»£ac  oif;^   ,(«)   *cJ:o<i  o;^   OA     •StPi   .qq[A  »IXI  I'CS  A£|£it|i 

t  Wawo-xrfaioa':  jj^cT  9&/5n  froi;fo«anB'x;j  bo^ieXoai  oe  ajsw"   lllinlalfi  Qi   aX^a 

Ofl  abnil   ( stwo  3  0iX.F>*J:)       ^go.£J  stoqioq  ac[f  lo_  a  o  Io  ano 

aJflJBbn&'iejb  lol  Xesnwoo  X«i'x;t  erf*  ^irlxwO.     «aona&J:T©  exii  ixi:  ivcoti^tfa 


Mayfair  Laundry  Co.  for  certificate  of  stock  and  tliat  it  went  Into 
the  Laundry,  that  the  Mayfair  Laundry  Co*  got  the  money,"  As  to 
point  (h),  the  RBstamption  of  f&ct  contained  therein  that  "the  eri- 
dence  adduced  hy  the  plaintiff  estahlishes  such  exemptiom"  findB 
no  support  in  the  record.  Indeed,  defendants  hs-^TO  failed  to  point     ; 
out  facts  and  ciroumstanGeB  upon  which  they  base  the  assumption. 
Counsel  for  defendants  concede  that  "as  a  general  proposition  the 
"burden  of  proof  is  upon  the  seller  or  issuer  of  securities  to  ectahlish 
an  exemption »  and  we  further  agree  that  this  point  was  decided  by  this 
Court  in  the  cases  mentioned  in  his  [plaintiff's]  brief,  i.e.,  Taft 
T.  Ottej  274  111*  App.  280,  and  Hudson  v.  Silver,  273  111.  App.  40 •" 

3^n  Taft  y.  Otte  &  Co.,  this  division  of  the  court,  in  passing 
upon  the  question  of  the  burden  of  proof >  said  (pp*  287-288):   "In 
pobal  V.  Guardian  finance  Corp.,  251  111*  App,  220,  224,  decided  by 
the  first  division  of  this  court,  it  wa.s  said:  'S^irther,  according 
to  the  provisions  of  paragraph  2  of  section  37  of  that  act>  Gahill's 
St.  oh.  32,  par.  S90,  subd.  2,  the  burden  of  proof  is  put  upon  the 
seller  or  issuer  to  establish  exemption  from  the  act  if  exemption  Is 
claimed.*   JJ.  McSurely  and  O'Connor  concurred  in  the  opinion, 
written  by  Mr.  Justice  Matchett.  In  /.br ams  v «  Love ,  254  111.  App* 
428t  436,  the  appellate  Uourt  of  the  second  district  held:  < To  plaoe 
the  burden  upon  the  plaintii""f  of  proving  that  the  stock  in  question 
■was  not  exempted  under  the  act  ¥<ould  have  the  effect  of  destroying 
the  beneficial  purpose  intended  by  the  legislature  when  it  enacted 
the  statute.*  After  calling  attention  to  the  important  fact  that 
the  act  provides  that  *all  securities  other  than  those  falling  within 
classes  '♦A,"  "3"  and  "C,"  respectively,  shall  be  knoian  as  securities 
in  class  "JD,"'  the  court  states  that  a  burden  practically  impossible 
to  carry  would  be  placed  upon  the  plaintiff  if  he  were  obliged  to 
prove  that  the  stock  did  not  fall  within  Glassies  *A,*  *B*  arid  'C*  in 
order  to  establish  th  t  it  did  fall  within  Class  «D.»*»  We  further 
said  (p.  293):  "Section  37  was  intended  as  something  more  tiian  a 


1 


-3- 

-iTs>  9ii;i^"  ijMiJ  al»%od$  Dsnijejuoo  ;^»jb1  to  rreI;Jqaurti«M9  •td*^   ,(rf)   inioq 

ai>Kll     Iffloi^vj^aiwc*  jiawa  aoji&aiXrfjd,^iJ»  l^ldniaXq  atl^  \<S  bitoubba  eorreb 

ialoii  oi  b&ll&l  e-^rjii  ajas^sfs^tio  tJsssfenl     .bxeost   »di  ttl  *toq[qfla  on 

.noii(p3i;s«t«   »sii   ea,6cr  i^d^i^  j^siiiw  aoq[tf  -.^von^tsimstoixo  baa  uio&t  iito 

mii  Hoi^iBaqo'HS-  jCj&H«wt«s^  jb  »*^  *^j   »l^®ofjoo  uJ'CTiabrjaleb  sol  Xer,>isjjoC 

^lisT   t*o«i  <la£id  [s»lli;tai:i5Xq]   a.t-C  nl  benoi^nsm  aeaso  odi  nl  ^tTuoO 
".0*  »^^A  .XXJ:  5fS  tlglMil-*JJ?>M*^  ^"^  «^®S   -.qq.-.  .IXI  l^rs   tsJ^Q  *y 

J  (^QS-V^IS  ♦list)   i!>-t^ea  t^oOiEq  to  nobzijti  9sii    xO  aoiisQup  ad^  noqu 
X<J  babiCMsb  t^SS   «0SIS  ♦<i<s.-.  *XXI  XgS  oOL-apS  ^okj^I^  aalbiJaifS   ♦v  ^^o'g<I 

».-:a-.::.i'iO  aa'c-   nx  &©Tii;f»roo  TorsnoO':>  ana  xLeiisfiaM  ^1.1      »«bOBiiaXo 
*qqA  .XXI  ^.S.   <9g0vl  »y  «aKsi<fi'._ffX     .**©4»df.'3M  o&ii^enrX  ."iM  x^  ns^tJiiw 

ROiJaairo  nl  :)ioo^a   atfi  ijsif^t  SnlTorrq  Io   ^li#Kl«Xq^  «iS*  no^0  nobisi<f  9di 

j^\o%is9h  lo  ^oelle  adi    trvjid  faXwow  $as  sriJ^  tebau  b^^qaaxs  ioa  aaw 

be^osna  Ji  raa/Cw  eii/ii&iXaiseX  erf*  ^cf  5©brf»;^rfi  oaocnti/g  Xaie t"a»iT»ef  ©rf;^ 

Jjart;^  ;?!W3't  Jrra;^*coqrttl  «rii  o;r  xioirfoe^^a  ^b±XI«o  toil.     *,ojijists  sdi 

ictitfiw  :jnlXX«t  oaodir  modi  leiiio  a»i;3iitroQ3  XXi^*   :f.Hdi   asbtvQtq  St>a  »riJ 

aslii-sijosa  aM  rrA-orcf  so'  XXsila   «Y,X9vlit3«jao':   "tO"   brta  '♦E*   "♦A*''   asenijXo 

•Xtfiaaoq^ti  t^XX^soI^OaiKI  flafeii/cT  3  i-uri*  aotaiv  d'rtwo'O  orfJ-  •"«a'*   atraXo  ml 

oi     59sXXtfo  »i:»iir  ori  l.t  l'Jitfn±BXq  ©xi^  nequ  booasXcj  arf  frXt/oir  x^Jbo  oj 

«i   ♦!>»   ba«    »8[»    Sa*   awaaaXD  nsj&iw  XXjbI  #•«  frib  afooie   &di  4«ri*   eroiq 

xerfdTuTt  »Vv      "'^a*   «««X0  nld^Xvr  XXgr.*!  6tb   ;ri    i  -itj  rf8lX(fi3;t88  p;f   ttsitd 
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ri^t  without  a  remedy,  and  if  its  plain  meaning  and  purpoce  am 
not  followed   the  remedy  is  praotioally  destroyed.     The  law  is  a 
wholesome  and  necessary  one.     One  who   sells  securities  in  this  L:tate 
is  "bound  to  know  the  nature   of  the   same  and   that  he  is  acting  v/ithin 
the  law  when  he  sells   thenj   and  when  his  right   to  sell  the   securitiee 
is  challenged  he  should  have  no  trouhle,   if  he  has    acted  within  the 
law,    to  Justify  the   sale."     We  further  said   (p»  294):      "But  if  a 
defendant  'relies  for  his   defense  upon  any  of   the  e.xemptions  provided 
for  in   this  act'   and  alleges   that  the    securities  sold  were  exenrptf 
under  some  paragraph  of   section  4   or   section  5,    then  the  "burden  is 
upon  him  » t  o  e  s  taTali  sh  sue h  exemp t  ion .  ♦  *• 

*he  real  position  of  defendantsis  shoTOi  hy  the  concluding 
words   of  their   short  "brief,  which  are  as  follo\Ts:      "If   this  Court 
is   of  the  opinion  that   the   trial  Oourt  not  requiring  the   defendants 
to  introduce   evidence   to   show  that    the  exemption  has  not  "been  es- 
ta'blished  to  a  sufficient   degree  "by  the  plaintiff,   that   then  the 
cauise  be  remanded  for   the  purpose   of  permitting  the   defendants  to  "be 
heard  on  that  (Question."     Plain i-iff  strenuously  contends   that  because 
defendants  failed    to   offer   any  evidence   "plaintiff  is  entitled   to  a 
reversr.l  of  the  Jucgment   of   the  lower  Court,  and  a  judgment  in  this 
Court  f  01    the  amount    of  *^2,50C  and  interest  at    the  rate    of   6%  per 
annum  from  June   17,   1930."      It  would  be  very  unjust   to  plaintiff 
to  remand   the  cause,   in  view  of   the  fact  that  defendants'  ahle  counsel 
during  the   trial  of    the  cause  admitted  that  plaintiff's  check  "was 
paid   to    ohijj  Jilayfair  Laundry  Jo.  for  certificate   of   stock  and   that  it 
went  into   the  Laundry,   that  the  Mayfair  laundry  Co.  got  the  money." 
Defendants,   if   they  had  any  real  defense   to  plaintiff's  claim,  had  a 
full  opportunity  to  present  it  in  the   trial  court,  and    eis  plaintiff's 
evidence  tended  strongly  to  prove  a  scheme   to  defraud  him,   it  would 
seem  defendants  would  liave   then  offered   to  make   their  defense.     They 
did  not  see  fit    to   do  so. 

The  judgment  of   the  Superior  court   of  Cook  county  is  reversed 


jB  si  v.-  X  erfT      .60^ot;tasb  tll« oiJoetq;  65 Jt  t&s«i©i  eri^   nevsrollo'l  iOB 
s&i:;M.'a/05e   erf.t   XX»a  o*   t^ikt  aM  fffsdw  6««   fSorfiT   aXXoa  »d  ixsrfw  Mr*il  exlj 

<.*cTr.t&.T&   >-!t:S'.v   Mr.  'rf^    -frr'.  .Ib  bn^   '^o«  sill*   Mi  m^'i 

" '.noiicjt'iex©  if««e  MaiXJa^ac  oo  ♦  ai/i"  rfogo 

jftr/or  aid;*  YI"     sawe.i  9i£*»  dsldw  ,"i»i"!Mr  ifiiode  "siad!!   "to  abuovr 

-;>---• •'■■  :r«i^--   '^'f*  -"'^'^J.ttp^.-  ■  -•'«^'0 '■£'jai^#   '>'•'■-■'■■  --^f^rf^  li^in^o  edi  lo  ai 

©aw^osti'  v^sjiif  s0ffs^fTO6  •^X«jiOJJi'^»i« a  'l':.l-nij!}X1     "•Jtolrfaeifp  tarii  no  biM^d. 
£,  •' iino  gi  %1l^ p.l&lq'^  feows^ive  ^rtje   x&Yto  ei  feaXial  einfibnalsb 

aiflj    nx  i>rr®ffl?>.&irt  ^  •>fi'6  »*TiK>Q  tswoX  »i<*,  lo  JnaiX^OL'^  eutl^  to  X.-ja-ssTsi 

'iliji«i*ii^  «#  iJajrtitw  \rJs*"»^  stf  bX.uo;  .    £vX   «TX  9jav\»  tajnil  amnn* 

"•xanoiB  mi'i  io%  *qXj  ^bttWA.    i±atx*!i  tfdi  iijii   *Y^bmr«J  sif;t  o^ni  4ne«v 

JbXi/ow  ai   ,iairi  bw^nleft  oJ^   ««nMto«  j3  »vot^  o:i   X«C3noT*a  b»»>nei  aortebiTv) 
Tjprfi'     ♦aanelob  «i©x{rf   oaLsffl  od    bdiallo  /rwf*  «T*ri  bXrow  »*fwb*t»l«>b  ffia«a 

.r>-  ^■^   oi  trn  ?.©%  i%n  bib 
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and  jude^ont  will  "bo  entarad  hare  in  favor  of  plrtlntifr   (app-ilant) 
and   against   dafendante  in   the   s\xm  of  S-2»500  and  interest  at    i,he 
rat®  of  fire  par  asiit  per  anniim  from  June   17 »  1930» 

L  ■ 

PL.1INTIFF  AHD  kGkmQ7  Dhlffimm:S'SiJ  FOR  ^2,500  t,, 

AND  IiyTSRiilSTo 

SulliTan  and  5^iend»  Jv'»»  conciJr» 


it- 


•  n/KTO      ,-        tba^lv.%  fefta  osriXXwii 


40587 

ECONOMY  PLUl.^raG  AUD  HIi-T 
CO.,  TEG»f  a  Corporation 

:.ppeyiee 


163-165  IT.   aijJFrP.ALAV3.  B' 
INC.,  a  CoTporation» 

Appellants, 


P^L  FRCai  MUNICIPAL 
OUIIT  OF   GHEGAGO* 


f^OO  l.A.  607 


MR.   PR3BIDIFG  JUSTICIi;  SCAHIAU  DELIV3Rii;D  TH3  OPIHIQIT  OP   TH5  COURT. 

In  a  trial  Tsafora   the  court  without  a  jury  there  v/as  a  find- 
ing for  plaintiff  and  against  defendants  in  the  sum  of  ;i.'307.73. 
Defendants  appeal  from  a  judgment  entered  upon  the  finding. 

Plaintiff* s  verified  statement  of  claim  is  as  follows: 
"1.     That  on  or  alaout  May  5»  1936»   defendants  were   then  the   ovmers, 
lessors  and  *  *  *  in  charge  of  the  management  and  operation  of   the 
premises  located  at  165  !:T.  Central  Arenue,  Chioago»   Illinois,     2. 
That  on  or  about  said  date   they  and  each  of   them  requested  plaintiff 
to  perform  the  following  work  on  the  premises  af oredescribed :  Repair 
heater  boiler,     Furnish  and  install  new  boiler  tube.     Install  new 
submerged  water  heaters.     Replace  metal  gaskets   on  jets  between 
upper  and  lower  sections   of  boiler.     Replace  corroded  flange  union 
gaskets  in  6"  header.     Weld  leaky  stay  bolts   of  boiler.     3.     That 
thereafter  plaintiff  furnished  and  installed   said  work  and  material 
above  listed  in  a  good  workmanlike  manner p  and  defendants  then  and 
there  agreed   to  pay  for  said  work  the  stim  of  ^307.73.     4,     That 
plaintiff  has  frequently  demanded  payment  of   said   defendants  in   said 
amount  but  they  hare  failed  and  refused   to  pay  said  Bxm  of  $307.73 
or  ar^  part  thereof.     Wherefore  plaintiff  brings   this  suit  in  the  sum 
of  $350 .00. «      Thereafter  plaintiff  was  allowed   to  file  a  verified 
amendment  to  the   statement   of  claim,  which  was,   in  substanoe,   the 
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.OBiiOIHD  VO  TST»4 

"ball  r<  asv.-  ©'xsiri;J  "^xx/t  .«  dJKui^iw  ^".i;oo  cjxI^   eiolBtf  Isat-xi  a  ttl 

.e'(*»fO£|!  ^o  iaus   0n:f   ni  a*rwibn»l»b  ;?«nlB^s  brtJa  'I'li^TnleXq  lol  ^Ki 

,s'-rt>rcv.u   p-ri;?   n©x£^   ©^sw  3;tn.oI)nslt.£)    «©£9X   «S  )&eM  ^wctf"    "o   rto   ;f^ri      , '. 

«  .      .^^"offiXXI    tOi}i!Oixir;   tOwn©TA  XjsicfrreO  .T'   8BX  ,tfi!   bG^sooX  asoxiBeiq; 
'i'ixJ; -  .....    ...o^a»i/pei  aidrfi   1:0  rfos©  bns  x^^   si&b   bijca  ^fi/od's   lo   no  ^AifSf 

lifiqaH   ?5»cr'"'^'    '  "^'eioltfi  eeaisieag  edi  no  strrow   gfliwoXXol  ©rf^  ato'iievi  oi 

.v©n  IXx^v}  >:.,;..     ,;jd"uj   loXiocF     '-     '  C  .^rfsrri  fc»«a  iialnTCM^^i      .leXiocf  x&iasd 

tfoliiu  ©saaX'i  bafeoT^oo  oosXqeH     •leXiod  lo   auoiJodB  n»m>X  Sxis  neqq.ir 

^axfT      ."      .toXiocf  lo   r3*Xocr  ^«Ja  X3ls»-t  bXeV/     .-refciBOri  "d  ni  «i«2laAa 

Xfii'isd j.:^.!   ;..rfj    iaow   bJbia   bsXXsiani   boa  foerfsinTul  I'tUniisXq   isi^j^orsAi 

brrJi  rterf^  a^fnjebnolftb  forts  «n©nft««  o-dtLn&aAio^^   booj  «  ai  fos^fslX  «vocfa 

^cxfT     .fr     ♦£?»\'05C'  lo  mum  fuii   sliow  bl«B  ^a:©^  ^iaq  oJ   bearxga  •tsttfi 

bias   ttl  Bitmbixelob   bX«a  1o  irren^aq  b^bRjmsb  Y-£;>Kfii/p»T:t  SjrxJ  llUnlaXq 

Ct«7oe<    lo  auQ  bl.He  y,£tq_  oi   buzulet  fm^  b^llnl  ©v.-aif  \&di  ^u^  imiom^ 

BOiB  sxC:f  al  ilusi  bM*  asnitcf  liXc^HijsXq  oxolerreyrfW     .locTwfJ  ^ijaq  tj^jb  lo 

bemt&v  £  ftXil  o;t   5»vroXXB   a^wr  llUttljUq  ^©^^jBorcaxfl      ".OO.OSC^  tO 

erf*  ,»oaQ*atfwa  n±  ,aAW  ifolilw  ^jaluXo   lo   .^a©tt»*«#a   ori^  ©:•  ;»jx9iabflea« 
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eaxae  as   the   original  statement   of  claim  save  that  it  alleged  that 

"the  re  s enable  Talue   of  said  work,   laljor  and  material  furnished 

on   or   about   said   time   at   said  plaoe,   amounts   to  C307»73»*' 

The  verified  defense  acted. ts   that  defendants  were   the  owners »     [ 

lessors  and  operators  in  charge   of   the  management  and   operation  of  ' 

the  premises  in  question;   denies   the  allegations  contained  in  para-        s 

graph  2  of  plaintiffs  statement   of  claim,  and  alleges   that  plaintiff 

and  defendants  entered  into  the  following  written  contract: 

"April   22nd,   1936 

"Dr.  ]?rank  P.  Burman» 
"3500  S.  Halsted  .:>treet, 
"Chicago,   111* 

"Re;     165  K>  Central  Avenue« 

••Dear  Sirs 

•♦We  hare  examined  the  heating  plant  in  above  building  with 
reference  to  makiub  the  neceasary  repairs  and  submit  the  follo-vving 
proposal: 

"We  will  replace   the   six  (6)  jet  gaskets  which  connects   the 
upper  and  lower  sections   of   the  #616  Pacific  Boiler* 

"We  will  replace   one  new  flue  which  is  leaking  very  badly* 
We  will  furnish  and  install  one  new  packing  gland  which  is   split  on 
the  2  1/2"   return  valve  and  we  will  replace  leaky  gasket  on  flange 
union  at  steam  mstin  as  same  is  dripping  on  boiler  covering  and 
ruin^g  same. 

"We  will  do  the  above  work  in  a  complete  and  satisfactory 
manner,  for   the  sum  of   (si'SS.OO)  Jifty-five  Dollars, 

"There  is  another  item  that  should  be   taken  care   of  and  same 
will  save  you  10,^  of  your  fuel  bill  and  that  is  changing  the  oil 
pre-heater  which  is  connected  viorong.     This  should  be  reconi-ccted  to 
a  new  location  which  will  increase   the  efficiency  of   the  oil  burner* 
We  will  make   this  change  for   the  sum  of   ($25.00)  Twenty-five  Dollars* 

"Trusting  that  we  may  be  of  service   to  you  again,  we  are 

"Very  truly  yours > 
"J3C0K0KY  PLUMBING  &  Kd^aTlHG  GO. 
"By  Chaa.  M.  Ross 
"GKRiIB" 

The  defense  denies   that  defend  ants  agreed  to  pay  $307*73,  and  alleges 
that  $55,   the  amount  specified  in  said  written  contract,  was  all   that 
they  agreed  and  promised  to  pay;     alleges  that  plaintiff  failed   to 
perform  the   said  written  cwitract  and   that  defendants  were  damaged 
in  excess  of   the  contract  price  of  .f55*     Defendants  filed  a  counter- 
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besiaitrxsjl  XaiisJxun  bn^j  ?:otfj?.I   ,3£iO¥f  bixsa  'to   ©wlar  eIcf«noar>©i  ©rlct" 
•♦tSV.VOSi  0  3    attsi/oflus  tOo^sXg  feiae  ;»b   sail   biina  ;tj:;ocr.s   *£0  no 
,ei»nwo   ari;^   atmi   aintibnBleb  isii^   niis^.n  ^awolsb  baili^ev  ©rlT 

to  ttaMia^sqt©  fcitis  *n6K»S»is*K  »ri3   lo   sg-xjar;  o^is^sqo  hn&  a-ioeaoX 

l^iJ'niJsXg  JariJ)-  sagsXI^j   bns  .aitJsXo  Tco  ^fr«i«»*J8#Q  «*11i*aJ:4aX^  "io  2  A^nxfk 

dSeX   ,f)nSS   XiaqA" 

«jt.p-.t^-     ns^raX^i   .8  OOaC 
♦  XXI   ,O3^oir[0" 

iX^soqoTq 

sdi   siiior'-iiiv  liol;'  3x1  j    ooeXqetr   XXlw   si.'*' 

«i  iJ   lo  enoi^oes  n©woX  l>tta  laqqc 

no  cUXqa   si  xi  ifii/l  ILl^T  »W 

©Si^^i^  no  ^o,.  x   f-sV  S  add 

XXO^oata.U&s  btsa  »*«Xfilw>©  «  h1  :Ctov/  eYecf..c-;  ari*  o&  IXiw  eU'«* 

,8i:,bXXo<1  STil-X'^^'  'io  ^"Cja  CicW   lol  ^lermeia 

Xio  effd   srr 'n..r:o  si:  .  IZsii   .ux!j*i  t.uotj;  lo  t'TX  jjov    cvr,'-   Iliw 

0^  as;tofjr  OS   ax   ;  -    xq^ 

,aifiXXoCu  ©TXi-^drteir'X'  (OCJ.fii^iJi;;    io  floja   a^   tb)'!  asoatfo  axri;^   ©xsm  XXxvr  §9 

♦QD  f^rx-..::^  :;.    __.!_- 

aea»XXii  i)n^  ^CV.VaS:.  lijeq  o;^  ba»is*!  a;^nB  tifi©ts&  *jsjcf:f   aein«b  aanelsb  ei£T 
^xvdj    XXw  iijBV/  ,;>OrfS*XTOO  «3i;tiTifir  &.!-'■"    "■    b&llicoqri  itusoatB  e'-'t    <^^''"-    -^f>rff 

b9g4Mab  »i«w  atfoBbCTelob  isxlJ   bna  iofiXinoo  nQiii'nf  btaa   atiS  anoltceq 
"leicasoo  a  bellJ.  BinBbnetsa     ,89$  to  soiaq  *OB!j*r«oo  ©ri^  to  :i3©oxa  nJt 
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claim,  which  was  stricken;  also  an  amended  counterclaim*  vstoich  vas 

stricken;  and  leave  was  given  them  to  file  a  further  amended 

counterclaim  within  ten  days*  hut  no  further  counterclaim  was  filed* 

The  bill  rendered  by  plaintiff  to  defendants  is  as  follows* 

"May  15th,  1936 

"Dr.  Frank  Burmanp 

"3500  g*  Halsted  street* 

"Ret  165  H»  Central  kTenU9 

"Kepaired  heating  "boiler. 

**Furnished  and  installed  nev;  hoiler  tuhe. 

"Installed  nexj  euhiaerged  vra.ter  heaters. 

"Replaced  metal  gaskets  on  jets  between  upper  and  lower 

sections   of  boiler. 
"Replaced  corroded  flange  union  gaskets  in  6"  header. 
"Vielded  leaky  stay  bolts  of  boiler, 

"Heaters  |140#00 

"Pipe  and  fittings  14.50 

"64  hours  labor  §1«5C  hr.  96»00 

f250*50 
"plus  10;^  profit  and  overhead  25.05 

$275.55 
"plus  10  insurance  27.55 

f 303 .10 
"Oocup.  Tax  4.63 

r 307.73" 

!rhere  are  no  controverted  questions  of  law  in  the  case. 

Defendants  contend  that  they  orally  accepted  the  proposal  dated  April 

22 »  1936,  and  that  the  written  proposal  and  acceptance  ccmstituted  the 

sole  contract  between  the  parties*  and  they  cite  the  established  rule 

that  "writings  showing,  upon  inspection,  a  complete  legal  obligation* 

without  uncertainty  or  ambiguity  as  to  the  object  and  extent  of  the 

agreement,  are  conclusively  presumed  to  include  the  entire  agreement 

of  the  parties,  and  the  omission  of  any  point  which  might  have  been 

embodied  does  not  justify  admassion  of  parol  evidence."  Defendants 

call  our  attention  to  such  oases  as  Telluride  Power  Co.  v.  Crane  Go.* 

208  111.  218»  wherein  the  plaintiffs  relied  on  written  agreements 

which  defendants  sought  to  qualify  or  modify  by  parol  evidence.  In 

the  Instsmt  case  plaintiff  did  not  plead  a  written  ccaitract  nor 

attempt  to  prove  one.  Plaintiff  contends  that  the  written  proposal 

enumerates  the  specific  work  that  wtis  to  be  done  for  $55,  and  that  it 
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does  not  include  any  work  in  connection  with  the  hot  water  heaters, 
Mr.  Hobs,  an  officer  of  plaintiff  company»  testified  that  the  proposal 
■was  nerer  accepted  hy  Dr»  Bunaanj  that  sereral  days  after  it  was  sent 
"Dr.  Burman  called  me  on  the  telephone  at  the  office  and  told  me  that  »■ 
he  wanted  to  see  me  on  the  premises  relative  to  an  inability  to  get    ^ 
hot  water.  He  said  that  the  tenants  were  all  complaining  and  threatenK  ^ 
ing  to  move  ov-t.  Qt  Kow,  Kr«  Ross,  I  v^lll  ask  you  if  any  of  the  work 
set  forth  in  the  proposal  touches  upon  the  question  of  hot  water?  A* 
ITo.  ^»  All  rights  just  go  ahQE.d  and  tell  us  what  happened?  A*  Z 
met  him  on  the  premises  ahout  a  week  after  that,  down  in  the  boiler 
room  of  the  apartment  building  and  hs  was  telling  me  about  the  trouble 
late  was  having  with  the  hot  water  and  I  told  him  after  an  inspection 
that  he  would  have  to  install  new  heaters,  because  there  wac  a  coating 
of  line  on  the  outside  as  «ell  as  on  the  inside  of  the  coils,  and  that 
they  should  be  replaced  with  larger  heaters.  Q,.  Tell  us  what  you 
noticed  about  the  heaters?  A.  Wellp  they  v\'Qre  under-sized  to  start 
with.  They  had  been  in  there  for  eight  or  ten  years  and  had  never 
been  cleaned  or  had  a  flushing.  They  had  never  been  taken  out  and  there 
was  considerable  sediment  and  coating  to  be  remoTed  from  the  tubes.  (^« 
V.hat  about  the  position  of  the  tubes?  A.  The  t\70  tubes  on  the  aide 
were  not  giving  service  at  all  and  I  recommended  that  he  install  larger 
ones*  Q,.  JUd  you  have  any  discussion  with  i>r.  Burman  as  to  what  your 
charges  would  be  for  all  the  work  and  materials  furnished?  A.  Ho« 
Q,.  Did  you  at  any  time  ever  discuss  with  him  the  question  of  what 
the  charges  would  be  with  reference  to  the  work  done?  A.  I  told  him 
that  I  could  not  give  him  any  idea  about  it  until  v.e  had  removed  it 
and  Qoul^  see  the  contents  of  the  heater.  *  *  *  Q,.   ..hat  did  he  say 
with  reference  to  your  recommendation  regarding  the  changing  of  th» 
tubes  and  coils?  A.  He  said  to  go  ahead*  C^.  How  soon  after  that 
conversation  did  you  start  work  there?  A.  Ceveral  days  afterwards. 
q,.  Did  you  sub-let  any  of  that  work?  A*  Yea,  we  did.  i^.,      ,hioh 
work  did  you  sub-let  and  to  whom?  A.  We  sub-let  the  work  on  the 
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eu"bmerged  heaters,    the  removing  of   the  heaters  and  installation 
of  the  new  heaters,  and  the  circulation  gasket  on  top  of  the   steam 
heater.     Q,.     To  whom  did  you  sublet   that  work?     A.     To   the  Central 
^^'elding  and  Boiler  Repair  Company.     Q,.     Did   they  do  any  work  on  the 
premises?     A.     Yes,   they  did."     Upon  cross-examination  the  follow- 
ing occurred:      «Q.  Well,  you  said  that  you  met  Dr.  Burman  two  days 
after  you  mailed   the  proposalV     A.     I  said   several  days,   two  or 
three  days.     Q,.     How  then»  was  that  in  response   to  your  proposal? 
A.     Ho,   sir.     Q,»     V^here   did  you  see  him  a  few  days  later?     A.     In 
the  hoiler  room  at  165  Worth  Central  avenue.     Q..      .vas   that  where 
the  intended  Jols  was  located?     A.     Yes.     Q,,     Did  he   talk  to  you 
ahout   the  proposal  you  had  mailed  him?     A.     !To,   sir.     t;.     Is  it  not 
a  fact  that  he  told  you  to  go  ahead  with  your  joh?     The  Court:  V^hat 
was  the  entire  conversation?     A.     He  met  me  in  the  "boiler  room  and 
told  me  ahout  his  water  problem.     I  said,    « Give  me   this  joh  and  I 
will  take   the   tuhes   out  and  if  I   find  they  are   too  small,   or  hadly 
coated  with  lime,    then  I   will  replace   them.»      He   said   to   go  ahead. 
t^.     Did     he  have   the  i-witten  proposal  with  him  at  the   time?     A»  Ho, 
fly.     ti»     I  W£Bit   to  know  why  didn't  you  send  him  another  proposal, 
if  that  was  the  case?     A.     He  wanted  me  to  give  him  a  price   there 
and  I   told  hin  I  could  not  give  him  a  price  imtil  we  took  the  heaters 
out  and  see  what  condition  they  were  in  and  if  I  found  them  in  such 
a  condition  that  I  could   replace   them  I  would  go  ahead  and  charge  him 
ten  per  cent  over  my  overhead."     The  witness  also  testified,  on  direct, 
that  plaintiff  reoeired  a  hill  from  Central  Voiding  and  Boiler  Hepair 
Company  for  the  work  they  did   on  the  premises;  that  the  amovmt   of  the 
hill  was  I157.55,  which  plaintiff  paid;   that  the   total  charge  made  "by 
plaintiff  was  very  reasonable;   that   "we  installed  new  tubes  for   the 
ones  that  were  leakinc,  new  heaters  were  put  in,  a  side-armed  jet, 
and  gaskets.   *  *  *     we  changed  the  circulating  piping  between  the 
tank  and  the  heater."     Defendants  made  no  effort  to  show  that    the  work 
in  question  was  not  furnished,  nor  that  it  iras  notreasonably  worth 
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the  amount  charged  hy  plaintiff  for  the   same.     Ahram  M.   Greonherg, 
defendant,  who  was  aeeociated  with  Dr.  Burman  in   the   operation  of 
the  huilding*   testified  that  "when  I  came  "back  frcan  the  hank,   they 
had  the  entire  "boiler  and  a  set  of  new  heaters  in  there."     defendants     f 
never  rejected   this  work  nor  ordered  the  removal  of   the  same,     Ross  ' 

testified  that  several  weeks  after  plaintiff  h3,d  hilled  defendants  he      v 
talked  with  Dr.  Burman  ahout    the  hill  at   the  latter' s  office*     The 
witness   testified  as  follows  as   to  ths  conversation:      "c;,  ^Jl/hat  did 
you  say  to  him  and  v;hat  did  he   say  to  you  in  that  conversation?     A. 
..ell,  he  vmnted  to  know  if  I  could  knock  off   ten  per  cent.     He  said 
he  did  not  think  it  would  run  that  much.     I   said,    »All  right,  I  will 
do  it.*      Then  after  a  little  further   talk  he   Baid  to  come  hack  a 
couple   of   days  later  and  he  would  give  me  a  check.      .,hen  I  finally 
did  reach  him,  he   told  me   to  go  and   see  his  lawyer."     IB:.  Burman 
testified   that  after  he   received   the  written  proposal  fron  plaintiff 
he  called  up  plaintiff's   office  and   told  Ross   that  he  ?;as   the  lowest 
hiddsr  and    "can  go  ahead  with  the  ?/ork,"   that  he  die!  not  see  Ross 
until  about   three   or  four  months  after  the   joh  was  given  and   the  hill 
had  heen  rendered;   that  he  never   talked  with  him  ahout   the  payment 
of  the  hill  hut   told  him  that  he   would  have   to   take  up  the  matter 
of   the  hill  with  the  hondholders'    committee. 

Farrowed  down,   the  defense  amounts  to  this.      That  defendants 
orally  accepted   the  written  proposal,   that  they  had  no  further  \inder- 
standing  with  plaintiff,   and   that  therefore   all  that    the  latter  could 
claim  of   them  was  the  ^55  mentioned  in  the  written  proposal.     Defend- 
ants argue   that   "all  the  plaintiff  wanted  was   to  get  one  foot  in   the 
premises  and   then  it  felt   that  it  could  make  its  charge  as  it  so 
pleased   or  desired;"   that   "it   all  simmers   down  to   the  fact  that  the 
plaintiff  endeavored   to   ganible  \;ith  tMs  Court  and  did   gaaible  success- 
fully with  the  Court  helow.     It  felt   that  it  c  culd  always  get    the  con- 
tract price  and  it  would   take   a  chance   on  the   plan."        The    trial  court 
gave  no  v/eicht   to  this   arLument  of  defendants,  and   ve  are   satisfied 
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to  rni^fiiego  s«Ii?   «i  Sim-UM  ^td  iL&jr/r  Doij6J:30»««  I4^  ttriw  ,*jnQbn»l©b 

'CeiU   ,aCna«f  '-w<J>  raotsl  aCo«cf  settio  T  r^^fef"  ^oAi  b^nt^aoi   ,r>tttbXiiicr  3*f:f 

«*nafefte'  -  a^e^*«ri  »i^»n   -o  *»^  *•  ^^  ^.aXxod   ©ilJna  ati#  bed 

aaoS     .©fc-wa  eiU   lo  Is^o&^x  »di  bBfbro  ion  aiios?  9Mi  b&io&lor  x&r^a 

«ifS     .sj&x'ao   i>H^ii&l  ©4*  cTr,  XXj;tf  acfeT    sjstoefa  itfiioici/a  .«a  ^^iw  ijsaLXa;^ 

bib  ifisf^;   .p*     :Efoi;^«a^»'»/^o  al;^  o*   a©  awoXXot  a»  bs»lH;t8»*   aasa^iw 

.^      .'fH»J:;JaaT«-»aD©  #«£{#  Hi  wo^c  oi  '^ea   «f{  bxib  ^Tjaifw  ba&  mid  o^  Ttsa  i^^c 

biM9  m     •#»©»  xeq.nd*  Wo  3£oojpl  bXwo  I  .Iti  wooif  ocf  fce^naw  ©if  tXX«*' 

Xliw  I  iid^irt  XX.-4'    ii}ls3a   I     .xfojiKS  ?.arii  ciift  blssow  ii  Anidi  ion  bib  arf 

Xll&all  I  fr<5rf       ,-ioed©  «  »CJ  ®vis  Mir-ew  etif  feea  i^i&l  ax»b   to  slq^mo 

nJsmti.:  ''tityT&sil  uM  sea  b«j8  03  oi   ton  bloi   «d  ♦oiif  dofi^t  bib 

Jliijctlsilq  ...  --  .£^a»<i0^q  n9<r*lT/^  arid   ^STiaori   »^  is^Ib   ^Mi   h^fiUsei 

*®»woX  srfi  8«V7  M  ^s^t  9Bon.  hlQi   Ejn«  soi'ila  a*"S^WuiJ8Xq  <i«  belXiso  ®ri 

Qsso'^  B9ti  iOR  blfj  eol  ;J.B£l?   *' ^jLro9!  Qtii  iWiiv   &fi«rifi  os  mo'*   baa  isbbid 

1U6  oris   ms  rtevia  asw  <fot  srfJ^  uqiJ'Se^  aUd^HOOT  ti»1:  1:0   ee^rf;^   ax/ocfa  Xi;rnJJ 

.,,.,^.,„,  ,„-.;   ,.„  r^-if  .^    rt»    ^T^acC  &Iirow  ©ri  ;^>eifd  oiif  feXo;t   iocf  Xltd  sirii  lo 

■  v:;,.^«.. r.    »t^^©tXodbft«rf  e>Ai  ilnlw  LLld  '■''    'tc 

-isbfTU  ri^ditjst  on  fworf  x^iS*  ^^^   tlijaogoiq;  n**^i^tw  ©4*  f)9*q-©oo«  \;XIuso 

bXuoo  T.o':t*sX  9cf:t    .tjstfj-  XXjs  ©^a^fcteffd   ^^affi*   fefts   «1:li*rti:aXq  il;»lw  ficibcuBJa 

-5n«l9C:     .XaaoQOiq  rrei^iTW  e>ri#  til  b&H02*ff«Mtt  38'^  ©rfi  a^w  aasli   lo  inifiXo 

Oil:}    '  ■  *    tJHO  *«s  »^   "s-BW  b33rt3W  IliiftlaXq;  «rf*  XX«*   *JBri;^   ©«S5«  as^ajB 

OS   Ji   ■'-  e^jtJisrfo  a*i:  ssCjbot  bXiJt' o  Ji  iii^i   J'Xe^  ;>!  rref{;>   bnij  aeaixB6icq 

eiic?  5arf:^  *Ofcl  3ri^  o*  m/ob  cwcdfiuala  XXc  ^fJt*   imii  "ibetiasb  10  beDBsXq 

-Gs?©ooi;3  oXcfcf«s  t)i&  &««  *ijjo9  oM;t  rf»Jtw  ©XfUfte^  o*  beTovwsbne  TtlliniaXq 

-f!0  0  9sii    ie^  sxAyrls  ftXflOo  *1  jTjerfJ    ;JX©-:.  Xscf  JixjoO  oil;^  diiyt  \;XXi/l 

;»tuoo  X«ii;^    oifr        ".«aXq   orirf   tro   eorrjsrfo  s   a3L»*   bXumr  *1  fcrr«   eoitq  it>Ati 
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that  he  was  justified  in  so  doing.     Plaintiff  sued  upon  an  oral 
agreement*  and    the  question  as   to  whether  or  not   there  was   such 
an  agreement  for  the  work  sued  for  was  a  matter   to  "be   determined 
from  the  evidence.     It  is  agreed   that  all  negotiations  in  reference 
to  the  work  took  place  lietv/een  ICr.  Boss  and  Dr*  Buraiant  "both  of  whom 
testified* 

This  case  was   tried  without  a  jury,  and   the  finding  of  the 
trial  court  is  entitled,   on  review,   to  the   saaie  wei^t  as   the  verdict 
of  a  jury,  and  where   the  evidence  is  contradictory,   such  finding     will 
not  l»e  reversed,  unless  it  is  contrary  to  the  manifest  weight  of   the 
evidence.     We  are   satisfied  that  defendants  have   failed   to  show  that 
the  finding  of   the    trial  court  is  contraiy  to  the  manifest  weight  of 
the   evidence.     Indeed,    there  are   certain  mountain  peaks  in  the  evi- 
dence  that  fully  justified  the   trial  court  in  adopting  plaintiff's 
theory  of  fact.     The  oirctuastance   that  plaintiff   sublet  the  part  of 
the  work  pertaining  to  the  hot  water  system  to  the  Central  welding 
and  Boiler  Repair  Company  and  paid   that  company  :;?157»55,  is  very 
significant;   also  the  further  circumstance   that  defendants  retained 
the   set  of  new  heaters. 

The  judgment  of  the  Municipal  court  of  Chicago  is   affirmed. 

JUDCatSSfT  iO'ITIl^M^D. 
Sullivan  and  Friend,  JJ.,  concur. 


^^^ \£  tot:}BfiUi)    -  ,  .'fr©X(iQe'X3j2{ 

« MS*  rail  Yn-fi^^^^  '^•ari^   cxisq  fans  -^nsqisoO  xlaqeH  leXloff  bixe 

•  tisetioc    ..        Jjnsi'H:  bna  jrmstIIXj/S 
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KB.  JUSTICE  3?Ri3!HD  DSUVBKHID  TBS  OPINION  OF  TH3  COUllT. 


Horeialjer  8,  1935 »  Claude  Wayland»  plaintiff,  was  injured 
as  the   result  of  a  fall  on  an  allegedly  defective  sidewalk  on 
Archer  avenue,  Chicago.     He  brought  suit  against  the  city  to  re- 
cover damages,  and  had  a  verdict  for  $35,000 •     The  court  granted 
defendant  a  new  trial*     The  cause  was  afterward  retried^  resulting 
in  a  verdict  and  judgment  for  defendant,  and  plaintiff  has  prosecuted 
this  appeal  for  reversal  of  that  judgment* 

The  accident  is  alleged  to  have   occurred  at  ahout  a  quarter 
past  six  o'clock  November  8,  1935,  when  plaintiff,  while  Talking  in 
a  northeasterly  direction  on  Archer  avenue,   stubbed  his  toe  or 
stepped  into  a  hole  in  the  sidewalk  in  front  of  the  jpremises  known 
as  4157  Archer  avenue  and  was  thrown  forward   on  the  \e.lk  sustaining 
severe  injuries* 

As  ground  for  reversal  it  is  urged  that  the  verdict  of   the 
jury  was  manifestly  against  the  weight  of  the  evidence;    that  improper 
conduct  and  remarks  of  counsel  and   of  the  court,  made  during  the   trial, 
prejudiced  plaintif f * s  case  so  as  to  produce  a  verdict  in  favor  of 
defendant;   and  that  the  court  erroneously  instructed  the  jury  in 
several  respects* 

With  reference  to   the  charge   that  defendant's  counsel  prejudiced 
plaintiff's  case  by  his  conduct  and   remarks  made  during  the   trial  and 
in  his  argument  to  the  jury,   the   record  discloses  the  following  cir- 


(^ 


•  Y 


ri'   3iI:3W9&ia  aYid-osleb  YXfe^lsSlI*  c&  «o  IXsl  je  "io  *Xj;/sqi   adi   a^ 

«©'i  oJ   Y-^iJ^  fi^^  d"anijss^  ;^xus  iJr^ii/o'xcr  aH     .osjsoMD  ,ftw«®vii  'xedoT:A 

&©;ffiaT§  %tiwoo  arlx      ,000«S5(P;  to'i  ^oibiev  js?  bjsssl   brfff   ^ae-gm&ab  -xovoo 

gnJ:*J[ira»:c  ^fesi'^^^^  &'s:.!3w*2  5>^1j3  asw  ©awBO  odT     »LBi.xi  W9n  »  ianbaB'i&b 

^•^AroAao "zq  8^  YilinlMlH.  bnn  tisuibasl&b  aol  Jnaa^but  bas  iolbier  b  nl 

ni  :^ni:;iXj5*    &XMW  , 'i'li;tni£Xt  k©i1w  tQtiSX  t8  tatfiSSToI'l  ^[soXo'o  xia  ^tajsq 

to  yoo'   iiL'I  b9t/d'w;fe   ,©un3VB   isaefoaA  no  tioxio»%tb  iilTeias9Eiiioa.  a 

Hwooif  ii&fixaii'i4  »iii   Ic   incrl  r;.:  5iI^W9bie  6jEf;r  «i  •Jteii  s  oi'aJ:  b»qq»#« 

^tiinlJsiaus  TiLm   sn-    ...  ciui   a-«i/   bjus  «un©va  tfldotcA  r3X*  a« 

9Xl.t  to  iolb'ioy  .-.xxo   ,;  ..ui.;   i>;>g'iw  a±  J"!  X««iaTS>u  •col:  feivro^  aA 

tX^i'xJ   arii  gni'xwb  ebmm  ^iiuoQ  edi'tQ   bna  Xwrruoo  lo  aiTjsndo:  bna  ;fow6«oo 

lo  teoval  nl  i  oibisv  3  sox/Iwiq  o*   ba  oa  aafio  a  »'lli:;tnJbBXq  b90ibjJtsi<l 

nl  X'^i-il   &rf^   brirowT:tDnx  ■^Xawoano'xt©  iiiroo  ©xlj    Jarfi  bnjs   » ^njabitslefc 

foe oitiut •-'*£<*  X«3m;oo  «*;tft»&net8b  ituit  ejaario  ari;!   oJ  ©onsiels'x  xi;tiW 

bns  XBi'x;f  srf*  ^al^wb  •b&ai  aiLtaavx   btx6  *oJUb«oo  eiii  x«r  aa«9  a  •lliJnliiXq 
-ilo  sniKoXXol  exl*  aeaoXoaift  faT:oo£>x  ,wt;t   «X"sx;t,  *^^  o^  *na«JJ8«»  aW  «-t 
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ctunstanceB:     v.ith  no  evidence  in  the  record   to  support  it,   defend- 

i 
ant's  counsel  made  the  statement  In  his  argument  to  the  jury  that  I 

"whan  you  were  examined  Mr,  7,&zore   told  you  that  I  was  a  former 
partner  of  'A'«  W«  Smith  and  Clarence  Darrow,     I   don't  know  why  he  told 
you  that.     l^Iaybe   to  let  you  know  that  at  one  time,  with  Clarence 
Darrow,  I  defended  men  who  were  charged  with  crime,  for   their  liherty 
and  their  life*     I,   toOf  was  a  prosecutor  for  this  County.     At  the 
outset   of   this   trial  I  wondered  why  I,  who  had  never  had  the   exper- 
ience hefore  in  my  life  in  the    trial  of  this  kind  of  a  case,  was 
assigned   to  thlB  particular  case,  hut  after  getting  into  it  and  after 
listening?  to  the  teetimony  of    the  witneBses  in  tMs  case,  prohahly 
the  Corporation  Counsel  of  the  City  of  Chicago  felt    that  this  case  re- 
quired the    services  of  a  criminal  lawyer.  **-*     And  I  want   to  say  to 
you  men  at   the   outset i   that  by  the  widest  stretch  of   the  imagination 
you  would  not,  and  could  not  expect   that  the  plaintiff  in  a  civil 
suit  in  this  country  would  fcring  to  you  under  oath  the  type  of  testi- 
mony that   they  sul>mitted  here  for  your  ^proval.     You   talk  ahout   the 
criminal  law,  I    say  they  are  guilty  of   obtaining  by  means   of  false 
pretensions,   tluey  are  conspiring  against   the  City  of  Chicago  to  get 
money  from  the  City  of  Chicago."     Mr.  Zazove,  who  was  conducting  the 
trial  for  plaintiff  in  association  with  another  counsel,   objected  to 
these  remarks  as  being  highly  prejudicial,  and   there\Q)on  defendant's 
counsel  emphasized  the  statement  by  saying»   *•!  charge  it."      The  court 
sustained  the  objection,  and  directed  the  jury  to  disregard   the   remarks. 

In  another  part  of  his  argument  defendant's  counsel  mace  the 
following  statement*   "If  this  case  were  being  tried  in  the  Criminal  Court 
of  Cook  County  and  the  State  would  produce   the   type  of   evidence  that  th^ 
have  produced  here  and  ask  twelve  n«n  in  the   jury  box  to   take  away  the 
liberty  or  the  life  of  a  man  on  that  testimony*  regardless  of    the 
difference  in  the  proof,    the  jury  would  not  be  out  five  minutes  but 
would  come  in  and  return  a  verdict   of  not  guilty,  and  it  is  true,  and 
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"hrt&lob  ,  ji  i'ioqquH  oj   &xoo9i  &ii.'  aX  Gen^bJhr*  on  dtla     s aenjoft j'Murd 

i^O"      '•'"'•    '*',?'■■'     .?■'■;•■'         •  :;i'.:.     j..      ,      „..!      .^      ^o^,:.--        .  v  ^J     KtOX 

\;i'i©tfii    .   ..--i..  ,  jis'-y  oxfs-  nQct  befenstfeb   I   ,ifiroTXaCI 

exlj-   .-^        .■  VLr,a>j;.'yv.!!.- .iLu  <B  3SW   ,"•       ,  "'     » ©liX  tl^dt  bast 

-tceqxt;   iiiJ    a..:£i.  'XifSfuci  b.a£L  odw  «I  -^w   b8'X9i>«o..    ■    i.jiiJ   BiriJ    1o   ioa^uo 

sfiw  ,sa«o  £  lo  bfr±7f  aiil^t  'lo  Xi3ii;J    srfd^  at  ©lil  15a  al  ©rtel«rf  eottet 

tsits  baa  !it  odci  »«i<fv»s  l»*3*  *l?rf  *»84^o  xaXwoliriaq  al  ■  ^issiso* 

itX(f«cfO'xq  ,«3eo  aMJ^  £l1  6!«aaftfll4Jfew  «{;?    lo  •^i«)iai*s8;f   ?>n'.  ins**!:! 

-e>'i  5;ajB&  airi^  ijadi   i£9^  ©a^oirCO  1»  ^JTiC   &di  lo   laaroJoD  noxsrs-toqaoO  <&d[;» 

I  rid  J8  Hi  llicTnlaXq  «1;^  *acf.t  iTosiixo  ion  bXitfoo  feaa  «;Jcn  bXi«>w  i/o-^ 

9iii  ttsa€»  ilAii  uQl     »X.BToxq(p  tuox  -lo*  euaxl  h&mmisss  \&siy  isdi  ^noffit 

aeliil  lo  «asaffl  \<l  -i«laisicfe   la  Tg^Xisja  aT«  igwi*  1^  I  %ff»l  iMaXmlio 

3911  0$  07?j«oMG  lo  v,*i:C  &i^   ^y«i«S«  aHiT^JtQ^fifO©  ^"^^  x^s   %  etto iaisx9i 9%q_ 

9di  iknlis>ubmti  asm  osixf  tSTo&js^s  ,iu     •'.ob-kcJWC  lo  'tilO  edi  tmt'i  x&ttom 

oi  b&ioo^^o   ,X9uaH©o  x&tiiQn^  siit^  a©i^Ai©o««JB  jci  lliJniJBXq  10I  XjRii<? 

a»inobn@lsb  atocpi/OTaif^r  bna  (,XBioifai;{,£iq  Y.Iil3iil  aofcecf  a«  ai^jsms^:  ©fiJMf;t 

J'xooo  wlT'     ".;tl:  ^T^tsdo  I**   t^jBl^iSs  'icrf  *fl«iB«^j8i«i  off*  b<^siB«rfi^ffis  Xsunwoo 

Ofii-  Gb.aa  Xs^msuoe  e  ^;tGE/t£«8l9&  ^nocuf^i^s  cM  le   ;ti^q  taid^on^  al 

^luoO  Isnhrik'ZL  &d^  at  b»l-xi  j^isistT  etwf  o«j*o  aitii   II"   t*n©me*a3;^a  aaJbyoXIol 

ij]»if;t  Jj-jf-   ecjtsb irre   lo  oq^d    e^ffv    eoubo-xti  fcXwow   o;Ji!;»£i  Bdi   fenjs  Tc;rnJuoO  iooD  lo 

9di  X£'M*-.  33(,%t   o^  xotf  x'UJi  e>di  nt  nwa  OTXeir*  isA  bcjs  erxexi  £>e9J!rboaq  •T«if 

fttfi    lo  ae»XbXB3«ir  ,^cnoiBli»«3e;f  jArf.t  m  ti«a  «  Id  ollX  &tii  to  -^ifiecflX 

;fiKf  BeJtrnxM  •▼11  iat^  tcT  ctow  bxjjow  x'^"i  ©rf^   «1ooiq  odi  ni  oon»tollxb 

ha£  ^Buri  t,i  ii  bn&  .V^Jbos  *««  lo   ^Ifctsr  ^  n^Oot  biw  ni  mr>o  bluo^- 
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the  jurors  here  are  no  different  than  the  jurors  there.  ***  For 
a  few  paltry  dollars  men  will  swear  their  soule  away,   their  lires 
away,    they  kill,  cheat,   and  everythins  els©  for  money.     Barnish 
tried  to  tell  you  that  other  people  fell  there,  but  I   impeached  him*     ' 
I   charge  it   to  Zazove,    to  Heitz,   and  the  other  men  in  this  case, 
.hat   is   the  purpose   of  it,  money,  money,  money,  money.     You  sea  it 
TKnnlns  through  this  case.     You  are  citiz'ns   of   the  City  of  Chicago 
and  they  are  asking  you  to  pay  that  money.     Hasn't   the  City  of 
Chicago  the   s.,me  rights  as  others,  as  Z-asore,   and  his  invoetigators 
that  we  call  chasers." 

In  another  part  of  his  argument  defendant *s  counsel  made    the 
following  statement,  without  any  evidence   to  support  it:     "Something 
happened  to  Wayland  "before  he  got  to  4157.     It  oould  hare  happened  in 
the  store,   he  could  hare   slipped  downstairs  and  got   the  hack  of  his 
laead  against  a  sharp  step;    that  would  do  it.     They  hare   to  prove  it 
"by  a  preponderance   of  all  the  evidence   of  the  case,   and  if   there  is 
a  douht  in  your  mind,  you  have   to  resolve   that  doubt  in  favor  of   the 
City  of  Chicago.* 

The  simple  issues  presented  to  the  jury  were  whether  s.  defect 
in  the   sidewalk  rendered   the  city  liable  for  damages  and  the  extent 
of  plaintiff's  injuries.     Plaintiff  asserts  that  defendant  produced 
a  large  number  of  police   officers   to  testify;    that  their  testimony 
was  in  no  sense  damaging  to  plaintiff's  cause,  but  that  their  appear- 
ance in  connection  with  the   attorney's  argument  incited  prejudice 
and  passion  on  the  part  of  the  jurors.     This  statement  is  made  in 
support   of  the  contention  that  defendant's  counsel  sought  hy  his  re- 
marks to  draw  an  analogy  between  the    trial   of  this  cause  and  a 
criminal  proceeding,  and   to  create   the  impression  that  plaintiff, 
Za^ore,  his  associate  and  investigators  were   •'guilty  of  obtaining  by 
means  of  false  pretensions'*  and  were   "conspiring  against  the  City  of 
Chicago  to  get  money  frcm  the  City  of  Ghiccgo."     Counsel's  argument 
to  the  jury  was  entirely  unwarranted  and  was  not  based  upon  any  evi- 
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etmrJtt  TtJt^fif*   t'^-swa  aX{/o«  *i;«ri;f  i.«»«ra  II iw  nBm  a-xeXXob  ■\t^;tIoq  w*!  « 

«»a??o  sM^  itl.  rtftfT  "■'■-+'■•  add-  fjKf?   ti^fi©!^  Oif    t©vosja£  i»*.tfl  agTiado  X 
03;:joir{0  to  ^Ed-iO  »rij   'to  ai?nai:;tio  atfjs  aoY     «»aiso  aMi  d.^^uo'xdS  •uttittruz 

ai  beoteqqfiii  »v^  bXwoo  ;H     .VcX-6^  o^   ^oa  on  s^o'iecf  broiJ  ban' qqjsil 

sxif  to  ioflcT  srxi*   Jos   f^ftB  eii&i)is^i>b  fesqqiJEa  &T«rf  feJUroo  m   ^oxQis  &di 

it  evasq  oi   svjsrf  y®'^'      ••^•i-  ob  fciuow  ijsrii    ?qs;^a  q^^rfa  s  i^aisr^^  h^imi 

3l  &i»iii    1i  fen^   ,©ajsc  ©ilJ   1»   socsbiv©  ari^  XXs  lo   asaai::>fcitoq©i:q  a  ^d" 

mii  1o  -xfi^al  ni  ;Jcfacb  Sadi   svXoaet  o;t   ovr-fl  tRj-vr  ,lanJsB  xuo^  jii  ^ifi/ob  « 

d'o&leb  JB  TL9d^&d.w  aiew  x'^^t  9*1^  o.t  Sfi^eaeerxti.  e&uBsl  ©Xqaie  sifT 

J-ffO^Xi?   etii   &ct£  ass^'fltei)  xol  »Xtf«xX  *^^io  mSi   bstsbrtsi  iXawcbia   af£:f  ixi 
b&oi/bo'xq  ^oml^rcotab  i^arU  a^iei'S^a  VjLi^tfrxdX^     •seixuUu  e'll^^xiJUXq  lo 

-tseqqji  ^tissdi   ;tsi{^   ;>0d"  teei.'JiO  a  ♦'t1i;riiij;.Xq  d  aisJts.ss6uafa  eanea  on  «Jt  saw 

»ol&;;ts<7q  b^Jlotii:  jj^r oititr^xa  a '^^t^frj^t .t^«   i>di  dCiia  aoi^^^tumo  ai.  •aae. 

rix  ebjam  ai   *neB»sd«*8  BixQ      *&toivl  9ii;ji   lo   Jxj.*q  ftc{;r  at  jxoJtaaao   bna 

-©1  aj-jtl  x^f  JxCswoa  Xaamioo  e '^njafcn*!©!)  ;^^;^  fioi^rrditrtoo  0<i4  lo  ^ioqq»a 

^  fcnja  9aui=;o     Mi  lo  XalT;^   ed)  rroewJeo  Y^<^oX'=r»>'.  ffja  arn-rfi  a,i  a^lism 

fTlttnijdlti  iRd^i  roia»oaq«X  &di   miuBto  oi   bna   t^riy'-)--Jv.Jxq^  ji.i&niMii'xo 

\;cf  sninXj8*tf©  lo  \;;tXiifSi*'  »:i©w  fnei-f^tia^  ral  ba^  o^jsIoosba  aJtri  ,9T0ss.i 

lo  ic*i2  eiJ*  ^anl^^*  i^nixXqanoo"   9%mi  ba»  "anolsnftiloiq  aaXjal  'to  En^snt 

*«©awisx«  a'XaBcuoO     '••osaoMy  1©  "^^fll)  atli  fip-c^  -^ftnom  *•»  0^  o^^tddO 

'JtTB  Tns  oocrtr  bsaaif  ^oa  ajnr  taA  bBiftAvnrjarnir  vrAY^.■tf«n  r<o«</  vrrf*'   «r/:(  n-t 
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danoe  to  support  itj  nor  ooiild   thsee  remarko  "be  regarded  as  juoti- 
fiabltt  inferences  from  any  proof  adduced  upon  the  hearing.     Defend- 
ant's counsel  surgues  that  hio  remarks  to  the  Jiiry  were  Justified 
under  the  rule  laid  down  in  Commonwealth  SXeotric  Go*  y.  K08e»  214 
111.  545.     It  was  there  said   (p.  561)  j      "Gotinsel  ms-y  arraign  the 
conduct  of  the  parties,  and  impugn,  excuse,  Justify,   or  condemn 
aotiyes,   so  far  aa   they  are  deyaloped  in  gTidence»  or  assail  the 
credibility  of  MtneisBes  when  it  is  impeached  hy  direct  evidence, 
or  hy  inconsistency,   or  inooherency  of  their  testimony,   their  manner 
of  tsfctiX'ying,   their  appearance  upon  the  stand,  or  by  circumstances." 
(Italics  ours.)       Plaintiff  finds  no  fault  with  the  riae  enunciated 
in  the  foregoing  decision,  hut  says  that  there   was  no  evidence   to 
warrant  so  vicious  an  attack  upon  the  motives,  conduct  or  credibility 
of  plaintiff's  counsel  or  witnesses*      .e  have  found  no  evidence  in 
the  record   to  Justify  defendant's  counsel  in  invoking  the  rule  for 
which  the  city  oontends. 

It  is  unnecessary  to  reviey^-  at  length  the  voluminous  testimony 
adduced  upon  the   trial,  hut  plaintiff's  proof  may  he  briefly  summariaed 
as  follows 3     Wayland  testified  that  he  was  54  years  of  age,  sa^loyed 
as  manager  of  the  Gcott  Burr  stores,  a  subsidiary  of  Butler  Brothers, 
vdth  ?/hich  Goncem  he  had  been  asoociated  since  193   ,  and  that  he  earner 
aa  average  of  |3,500  a  year.     He  stated  that  while  walking  northeast  oa 
Archer  avenue  on  the  evening  in  question,  he  stepped  in  a  hole  in  the 
sidewalk,  his  foot  caught,  causing  his  body  to  twist,   and  that  he  threw 
out  his  right  hand  and  fell,  striking  his  hand  and  head  on  the  sidewalk 
about  the  same   time.     There  were  several  witnesses  who   saw  the  accident 
and  testified  for  plaintiff,     itefendant  offered  no  eyewitnesses  at  all, 
but  presented  five  police   officers  who  testified  concerning  their  in- 
Testigation  subsequent  to  the  occurrence,  and  a  father  and  daughter, 
who  lived  at  4157  Archer  avenue,  neither  of  whom  saw  the  accident, 
tome  of  the  witnesses  said   that  plaintiff  fell  forward  on  his   etaaach, 
and   defendant's  counsel  argued  to   the  jury  that  this  could  not  have 
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produced  a  laceration  and  fracture  on   the  back  ol"  the  head,   and  ' 

inferentially  defendant's   counsel  went   so   far   ae   to    euge'-'P*    «t    the 
jury   tluvt  the  rj;?,ture  of   the   skull   injury  could  have  t)eea  produced  j^ 

only  by  contact  with  a   shsi-p   edge,    such  as   the   correr  of  a  stair, 
and  that  he  might  hare  fallen  down   the   rtairs   in    the   etore   wnere  ^ 

he  worked,    and  not  on   the   sidewalk,    as  he   clainie'?..      In  view  of   the 
testimony  of  the   eyewitnesses,    there  was  no   room  for   any   such  argu- 
ment.     Defendant   evidently  recognised   the  location   of  the  accident,  | 
"because  the   police  officers  who   exa»ained  the  side^'alk  shortly  after 
the   occurrence   testiii'^d   as    to   the   condition   thereof,    =md   the   sug- 
gestion of   counsel   that   "Bometaing  happened   to  Wayl?nd  before  he 
got   to   4157,    it  aay  have  happened   in    the   store,   he   could  have  i._ 
clipped  downstairs   and  got  the  bacx  of  his  head   against  a   suarp 
step;    that  woulcl.   do  it,"  was  not  warranted  by   the   evidence, 

Moreover,    it  Tas   argued    to    the   jury  that  plaintiff  had   to 
prove  his   case  not  by  a  preponderance  of   the    -vidence,    out    "if  there 
is   a  doubt   in   your  mind,   you  have   to   resolve  that   doubt   in   favor  of 
the  Cltv  of   Chicago."     This   is   contrary  to   fixed  principle's  of  law, 
and  urged  the  jury  to   apply  the  reasonable  doubt  rule  invoked  in 
criminal   cases   in  a  civil    suit  for  damages,      xliat    sort  of  argument 
was  nar:aful,   prejudicial   to  plaintiff,    and   should  not  have  been 
permitted* 

There   are  also   charges   tnat   tne  court  was  Buiity  of  improper 
conduct  to  the  prejudice  of  plaintiff,   and  several   instances  are 
quoted  froiu   the  record   indicating  what  plaintiff's   counsel   asserts 
was  a  liostile   attitude   on   tne  part   of   tne   court,      .?e   think  it  un- 
necessary to   discuss  these  charges,  but  merely  reiterate  what  hat  ' 
often   l-een    sail   by   tirie   courts,    tnat  tae  judge's   conduct   in    the  preseno* 
Of  the  jury   in  unnecessarily  reprimanding  plaintiff's   counsel  luay 
Indicate  bias   in    the   case  and    should  be  avoided.    This  is  particLaurly 
true   in  the   trial   of  a  cause  where   the   evidence  is    aharply  conflicts,      | 
•«d  Where  the  Jury  may,    fro.  the   court's  attitude,   ,ain   the  i.pre.aion 
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that  the  judge  has  an  opinior.  one  way  or  another  as  to  the  oredi- 
"bility  of  the  witnesses  or  as  to  the  merits  of  the  cause. 

Complaint  is  made  that  the  court  erred  in  charging  the  Jury  f 
on  seyeral  important  phases  of  the  case.  It  is  urged  that  instruc- 
tion ^o.  10,  tendered  hy  defendant,  was  improper.  5y  that  instruction^, 
the  court  charged  the  jury  that  plaintiff  was  required  "by  law  to 
establish  his  case  "by  a  preponderance  of  the  evidence  "before  he  could 
recover,  and  that  if  he  had  not  so  estahlished^  his  caoe,  or  if  the 
evidence  was  everily  "balanced  so  that  the  jury  were  in  dou"bt  a,nd  un- 
ahle  to  say  on  which  side  the  evidence  preponderated,  the  verdict 
should  be  not  guilty.  This  form  of  instruction  was  held  to  con- 
stitute reversible  error  in  Hurzon  v.  Cchmitz,  262  111.  App.  337, 
wherein  the  \?ord  "established"  was  likewise  used  in  a  similar  way. 
The  court  there  said  (p.  339) t  «in  a  civil  case  a  plaintiff  is 
entitled  to  recover  if  the  evidence  creates  probabilities  in  his 
favor,  -  that  isy  that  the  weight  of  the  evidence  inclines  to  his 
side.  (Crab tree  v.  Heed,  50  111.  206.)  A  plaintiff  is  not  required 
to  esta'blish  any  elements  essential  to  a  recovery.   (McMasters_  v. 
Grand  Trunlc  Ry.  Oo.,  155  111.  App.  648.)  The  word  •eetablish' 
ordinarily  means  to  settle  finally,  to  fix  unalterably.  It  is  not 
necessary  in  a  civil  action  that  any  fact  should  be  established  - 
that  is,  settled  certainly,  or  fixed  permanently  -  which  may  hare  been 
uncertain,  dou"btful  or  disputed  before*"  And  after  citing  numerous 
oases,  the  court  concluded  (p.  340)  j  "Hie  instruction  placed  a  higher 
"burden  upon  appellant  than  the  law  required.  It  was  very  Biuch  like 
telling  the  jury  that  appellant  was  required  to  prove  the  facts  stated 
to  the  satisfaction  of  the  jury  or  beyond  a  reasonable  doubt.  In- 
structions requiring  a  plaintiff  to  prove  his  case  by  a  clear  pre- 
ponderance of  the  evidence,  to  produce  evidence  to  satisfy  the  jury, 
or  to  prove  certain  facts  to  the  satisfaction  of  the  jury,  have  been 
frequently  condemned.   ( Crab tree  v.  Heed,  50  111.  206 j  Rolfe  v. 
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Riohf   149  111.  436 J     Sonnemann  v.  M3rtg»  221  111.   362;  Teter 
V.  Sgooner»   305  111.  198.) 

Complaint  is  also  made  of  instruction  Ifo*  ll-ljj   tandered 
"by  defendant  and  given  "by  the  court.     TMb  instruction  was  as 
follows?     "The  court  instructs  you  a«  a  matter  of  law  that  if  you 
find  from  all  the  eridence  in  this  case  that  the  plaintiff's  injurioa 
are  not   the  result  of  an?y  negligence   on  the  part  of  the  City  of 
Chicago  in  allowing  or  perraitting  any  holei   dugout,  or  depressiont 
to  he  or  reaiain  in  and  upon  the  sidewalk  here  in  question,  hut   that 
the  plaintiff G  injuries,   if  any  were   sustained,  resulted  solely 
and  axcl-asiTely  from  tho   existence   of  ?i.  diffiarence  in  level  hetween 
tso  slabs  of  the  sideiiralk  here  in  question,  then  in  such  case  I 
charge  you,   as  a  matter  of  law,   that  ths  Gity  of  Ohioaso  woiild  not 
he  liaolo  for  any  injuries  sustained  as  the  result  of  nuch  mere 
difference  in  Isvel.''     The  rule  laid  dofvm  hy  the  court  in   tMs  in- 
struction is  erroneous,   and  inasssuch  as   there  was  a  sharp  conflict 
in  the  evidence  as  to  the  condition  of  ths  sidewalk  such  an  instruc- 
tion might  well  have  produced  the  verdict  in  favor  of   defendant.     The 
issues   of  negligence   on  which  plaintiff  tried  the  cause  were   three- 
fold?     (1)   The  existence   of  the  hole,   dugout,   or  depression}    (2)   the 
insecure   and  dangerous  condition!  and  (3)   the  disrepair  of    the  side- 
walk.    The  evidence  of   substantially  all  the  isritnesses  disclosed  that 
there  was  a  depression  in  the  walk,  T^harehy  one  slah  was  lower   than 
an  adjoining  one.     Plsdntiff  argues  that   this  elevation  rendered  the 
walk  insecure.     There  was  also  evidence   that  the  walk  had  heen  hroken 
in  7;laces  and  filled  with  dirt,     notwithstanding  these  ciroumstanoeB, 
the  court  charged  the  jury  as  a  laattar  of  law  that  the  city  would  not 
■fee  liable  if   the  accident  and  injuries  resulted   solQly  from  the  exist- 
ence of  a  difference  in  level  hetween   two  concrete  slabs  in  the   side- 
walk. It  is  conceivable   that  a  very  dangerous  situation  may  be  created 
by  difference  in  the  level  between  slabs  in  a  sidewalk,  and  that  a 
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pedestrian  walkinz  "briskly  along  the   walk  may  stub  his   toe,  may  fall 
headlon?  and   sustain  injuries.     In  gromme  y.  Qity  of   Girard,   295  111. 
App.  144,  an  action  was  "brought  against   the  city  for  damages  sustain- 
ed  as  the   result   of  a  fall  upon  a  sidewalk  raised  above   the  level  of 
ftn  adjoining  section  "by  growing  roots   of   trees,  which  defect  was 
knoY?n  to  the   street  superintendent,  and  a  verdict  for  plaintiff  was 
sustained* 

Criticism  is  also  leveled  at  instructions  Kos*  16  and  21,   the 
first   of  which  was   offered  "by  defendant  and  given,  and   the  second 
tendered  hy  plaintiff  and  refused*     Since  the  ohjections    to  these 
instructions  are  fully  discussed  in  his  brief,  we  assume  that  upon 
retrial  care  will  he    taken  to  obviate   the   objectionable  portions 
thereof. 

After  a  careful  exaadnation  of  the   record  we  have  reached 
the  conclusion  that  plaintiff  did  not  receive  a  fair  trial.     A  new 
trial  vm.s  granted  in  the  first  instance  because  the  city  presented 
certain  affidavits  relative   to  plaintiff's  conduct  and  that  of  his 
counsel,   and  not  because   of  any  question  affecting  the  alleged  lia- 
bility of    the  city.     The  issues  before  the  court  and  jury  were   simple; 
they  involved  the  presentation  of  evidence  fran  which  the  jury  were 
called  upon  to  find  facts  and  deterudne  whether  defendant  was  liable 
and,  if  so,   the  question  of  damages.     In  the  determination  of  these 
questions  the  jury  were  undoubtedly  influenced  by  ths  prejudicial 
statements  and  arg^mlentB  made,  and  the  verdict  of  not  guilty  may 
well  have  been  produced  by  these   arguments.      .e  are   therefore   of   the 
opinion  that  the  cause  should  be  retried.     The  judgment   of    the  Circuit 
court  is  accordingly  reversed  and  the  cause  remanded  for  a  new  trial. 

JUlXaSSHTREVSKSlSK  AND  Ca'ilKiB  msuaSD^* 
Scanlan,  P.  J.,  and  Bullivan,  J.,  ocnour* 
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MR.  jusncii  piamD  miiimp:zj)  ths  opiinow  of  ths  court. 

John   «■•  I^iokBony  an  attorne;^  at  law»  "brou^t  suit  in  the 
Uunioipal  court  for  attorney's  feee  in  the  amount  of  $650 f  against 
Arthur  J»  OlBon»  -uYa  Mentges,  :sila  Jt  Peetz»  ^Mil  Johnson  and  A. 
J.  Roeder,  individually  and  as  .Bondholders'  Proteotire  Gonmittee  of 
the  Paulina  Apartments,  then  undar  foreclosure,  claiming  that  his 
services  were  rendered  at  the  special  instance  and  request  of 
defendants,  individually  and  as  a  committee.  Trial  was  bad  hy  jury, 
resulting  in  a  verdict  and  Judgment  for  defendants.  Plaintiff 
appealed* 

It  appears  that  some  years  prior  to  -September,  1934,  a  fore- 
closure case  was  filed  "by  J.  Hilding  Johnson,  as  trustee,  against 
nilllam  Patterson  et  al.,  as  cause  ITo.  B-270049.  The  defendants 
herein  constituted  a  hondholders'  protective  committee,  organized 
in  connection  with  the  foreclosure  proceeding.  The  attorneys  for 
the  trustee  in  the  foreclosure  case  were  Urion,  Bishop,  Sladkey  & 
Boutell,  who  were  in  no  way  associated  isrith  plaintiff* 

3arly  in  September,  1934,  Roeder,  one  of  the  defendants, 
•who  had  heen  acquainted  with  plaintiff,  suggested  to  him  that  the 
committee  TP/as  dissatisfied  ^ith  the  progress  of  the  foreclosure 
ease  hecause  no  apparent  action  was  heing  taken  to  "bring  the  pro- 
ceedings to  a  conclusion.  The  trustee  had  taken  possession  of  the 


s  jni3lXei<it 


iA*i  Dimm  mm  i/K- 


lo  8©*.fijcBaoO  ©TiiosxJ-OT**    ♦a-xsoloxtonoff  lijR   ^sjs  'iil^iioivxbKJ:  «Zd&&on  »!, 


iani-B^a  ^^vi^Mt-i   «£;  ♦nonnriol,  •QathlXii  •!.  x«f  fesXll  saw  saao  eici/aoXo 

l^slitsgTO  ,9».t*±H3aD0  svi^oscj-orrq  'aiiaSjlQdbnotf  s  be^ii^i^onoa  nis^erf 
rso"i  jj^8«ttod;tA  art?  .®n±»©©oonq  ©TjjaoXo«'io"i  fiKl;J'  Ailrr  ctoidftOfrrro©  «1 
A  Y*3t^*«tw  ^<iodeis  ,noi!CU  src^w  »fiii«-  ©rcwaoXDOToi   mii  rtX  ©eJBju-x.    »rfJ 

ndi    iMi  mXsi  oi  bft^ao^sJti'a   ^ItUrttnlq.  d^fiv  batalaupoti  nftf  bntf  otiw 

•xuaoXooiol  edi   lo  ^uer^oiq  «rC;?  ii;tiw  bftllalJsaalfo  asr  ©9rf#Jbanoo 

-orrq  wl*  auxid  oJ  naoLfiJ  -gnXwrf  aaw  nol*o  ^  J-neiBcqi?  otr  oairiioocf  eajso 

«rf^    -.o  rfolaaeaaoq  ntttLi^   biaflf  oa^au-xj   ©riv      .noiat-Xonoo  a  oJ   asnlbeao 


-2- 

premises  being  foreclose,  was  managing  and  oolleoting  the  rente 
thereof,  and   the  oommiiitee  was  apparently  dissatisfied  with  the 
progress  toeing  inade.     Mot  withstanding  the  fact  that  the  conmittee 
had  been  soliciting  and   accepting  the  deposit  of  toonds  under  & 
certificate   of  deposit  purporting  to  have  Ijeen  issued  under  and 
pursuant   to  a   definite   deposit  agreomentf  ■ber.rir^   date  IToveniber  11, 
1933,  no  deposit  agreement  had  in  fact  "been  entered  into.      accord- 
ingly plaintiff  was  invited   to  attend  a  meeting  of   the  conaaittee  and 
confer  with  its  memhers, 

There  ie   evidence   tliat  plaintiff  familiarized  himself  v.ith 
the  problems  at  handf   adrieed  the  ccBomittee   of   the  necessity  of 
having  a  bondholders'    deposit  agreement,   and  rendered  various   other 
services,  including  the  preparation  of   such  an  R.greement,   obtained 
leave   of  court   to  enter  the  committee's  appearance   in  the  foreclosure 
proceeding,   filed  a  cross  bill  asking  for   the  appointment   of  a  re- 
ceiver and   other  affirmative  relief,  and  prepared  answer n   to  a 
questionnaire  which  had  been  sent   out  generally  to  bondholders' 
protective  oommittees  by  the  Sabath  congressional  committee  seeking 
information  relative   to  foreclosure  proceedings  in  the  United  States. 

There  v.'a8  evidence  introduced   on  behalf   of   defendants   that 
Boeder  had  warned  plaintiff  at  the   outset  that  there  was  no  way  of 
obtaining  any  fees  for  him  unless  he  could  devise  a  way  of  disposing 
of  the   attorneys   then  representing  the  complainant,  inasnach  as   the 
committee  had  no  funds     ith  which  to  pay  an  attorney,  and   that  plain- 
tiff would  have   to  look  only  to  the   foreclosure  proceedings  for  any 
fees   that  he  mifht  xatimately  obtain.     At  the  various  meetings  attend- 
ed by  plaintiff,  members   of  the  committee  inquired  whether  he  had 
succeeded  in  removing  the  attorneys   then  in  charge   of   the  foreclosure, 
but   this  apparently  could  not  be  accomplished. 

Until  some  time  in  September,  1934,  plaintiff  made  no  request 
for  fees,  nor  die  he  send  defendants  any  statements  for  services  ren- 
dered.       Thereafter   cmd  until  January,   1935,   the   question   of  fees  was 
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presented  for   the  oonuaittee's  consideration  at  various   times »  as 
indicated  by  the  minutes  of  its  meetings,  and  ultimately  plaintiff 
was  induced   to  put  Ms  unci  erst  e.nding  as  to  foes  in  voriting*  and  a 
letter  -was  addressed  Tjy  Mm  to  the  committee,   cated  January  5,  1935) 
in  which  he   said   that  for  all  sorvices  rendered  by  him   uo  that  date, 
including  the   draft   of   the   depositary  agreement,   conferences  and  pre- 
paring answer  and   cross  hill  in  the  foreclosure  proceeding,  he  had  no 
thought  of  holding  the  oommittee  members  personally  liable  unless  he 
was  discharged.       According  to  the  pleadings   and   the  evidence  all  the 
services  for  which  fees  are  claimed  were  admittedly  performed  before 
January  5,   1955 »   the  date   on  which  the  letter  was  written  to   the 
committee* 

The  issues  of  fact  submitted   to  the  Jury  were  therefore 
two-fold:     (1)  whether  plaintiff  had  been  en^loyed  by  the  committeo, 
and   (2)  whether  he  had  been  discharged.     Defendants  argue   that  under 
the  arrangement  ha,d  with  plaintiff  he  was  never  actually  enqployed, 
"but  was  merely  given  the  opportunity  to  appear  in  the  foreclosure 
oase  with  the   sanction  of   the  coimaittee  in  an  effort  to  supplant   other 
counsel,  and  that  if  he   were   auccessful  in  Ms  attempt  he  would  be 
ehtitled   to  petition  the  court  for   the  allowance  of  a  fee   for    ohe    ser- 
vices rendered  in  the  foreclosure  proceeding* 

On  the   question  of  Ms  discharge,  plaintiff  testified  that 

upon  receipt   of  Ms  letter  the   defendants  by  concerted  action  proceeded 

pursuant 

_/  to  an  appointment  with  him  to  officially  notify  him  of  Ms   dischargo, 

and  it  is   arguedthat  he  was  discharged,  and  under  the   terms   of  Ms 
letter   to  the  CQEimittee  of  January  5,  1935,   he   therefore  became 
entitled   to  be  paid  for   the   services  he  hiid  theretofore  z-endered.  Three 
of   defendants  vfitneeseB  denied  the   dii^oharge  and  said   that  v.hen  plain- 
tiff admitted   that  he  could  not   supplant   the   other  lawyers  in  the   case 
he  was  told  that  there  was  no  use  of  Ma  oontinued  efforts.  The   i;wo 
qLuestions  of  fact  wMoh  counsel  on  both  sides  agree  were   the   only 
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issues  submitted  to  the  jury  were   thus  presented   to  the  jury  "by 
competent  evidence,   and  it  beoaiiM   a  question   of  faot  for    the  jury's 
determination  as  to  whether   plaintiff  had  bean  rt  tained»  also  T/hether       ^ 
he  wae   diechargedf  and  therefore  whether  he  t^b  entitled   to  recorer  '"' 

for  the  fees  claimed.  V^ 

The  only  ground  urged  for  reversal   is  thttt   the  verdict  is 
manifestly  against  the  v?eight   of   the  evidence  said  that  it   res^ulted 
from  a  misconception  of   the   evidence  and  prejudice  a.^ainst  him,   and 
should  therefore  not  he  permitted  to  stand.     There  is  no  claim  that 
the  ooiirt  erred  in  anywise  in  the  conduct  of   the  trial,  and  so  far 
as  we  are  able  to  ascertain  the  hearing  was  fairly  c<»iducted  sjid   the 
jury  was  fully  and  properly  instructed  as  to  the  law  ^pli cable  to 
the  facts.     Under   these  ciroumstances,   the  law  applicat)le  to  the  case 
is  ?«ell  settled!   the  verdict  will  not  "be  disturbed  upon  appeal  unless 
it  is  manifestly  and  palpably  against   the  weight   of    the   evidence. 

(Shearer  v.  Aurora  :S»  &  G*  R»  go»»  200  111.  App.  225;     MonaJten  Vj» 

Metropolitan  Life  Ins.  Co.,  207  111.  App.  200.)     And  all  questions  of 
faot  are  deemed  to  have  been  settled  by  the  verdict,   if   they  are  fairly 
presented,  and   the  reviewing  court  will  not  interfere  with  the  jury's 
finding  thereon.      (Bhearar  v.  Aurora  a.  &  0.  R»  Co.,   200  111.  App.  225,) 

After  a  careful  review  of  the  record  we  have  reached  the  con- 
clusion that  the  verdict  of  the  jury  on  the  conflicting  questions  of 
fact  presented  is  amply  supported  by  the  evidence  and  is  not  contrary 
to  the  manifest  wei^t  thereof,  and  no  other  error  being  assigned 
we  think  the  court  properly  denied  plaintiff's  motion  for  a  new  trial 
and  entered  judgment  upon  the  verdict.  The  judgment  of  the  Municipal 
court  is  affirmed* 

JXJDGM5HT  AJ'i'IRM.iJD* 

Seanlan*  P.  J.,  and  Siaiivan,  J.*  concur* 
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MR.   JUSTI0j5  FHIiiJMD  DlilIIV^RSlD  TH3  OPIUICST  OP   TIL3  COUI^T, 


Plaintiff  'brought  suit  against  Joseph.  ..ntonello  and  Kobert 
Walquist,    to   recover  damages  for  personal  injuries  sustained  by  her 
when  Antonello*s  automobile,   driven  by  Valquiat,   in  the  course  of 
Antonello's  business,   collided  with  another  automobile  in  which 
plaintiff  was  a  passenger.     During  the  progress  of  the    trial  the 
suit  -was  dismissed   as   to  Vialquist.     The  jury  returned  a  verdict 
finding  the  remaining  defendant  iintonello  §ruilty  and  assessing 
plaintiff »s  damages  in    the  sum  of  $7,500.     Antonello  appeals  from 
the  judgment  entered   on  the  verdict. 

Since   defendant's  liability  is  not  questioned  it  will  be  un- 
necessary to  state   the  facte  pertaining  to  the  accident.     As   ground 
for  reversal  it  is  urged   that  the  jurors  were  improperly  examined  on 
voir  dire,   in  that  (1)   the  question  of  insurance  carried  by   defend- 
ant, ..ntonellOf  was  injected  into  the  interrogation  of  jurors  for 
the  purpose  of  informing  them  that  the  burden  of  a  judgment  would  fall 
upon  an  insurance  company  instead  of   defendant,  and  that  the  purpose  of 
the  inquiry  was  not  made  in  good  faith  and  was  prejudicial  to  defendant; 
(2)   that  the  court  erred  in  ref\;King  to  allow  defendant,  ..ntonello,    to 
withdraw  a  juror  because   of  alleged  improper   remarks  of  plaintiff's 
couna«l  in  the  presence  of   the  jury  during  the  dismissal  of  oodefendant, 
Walquist;    (3)   that  the  court  erred  in  instructing  the  jury;  and   (4) 
that   the  verdict  vra,s  excessive. 
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With  reference  to  the  first  contention  it  appears  that  prior 
to  the  impaneling  of  the  jury  plaintiff  filed  a  petition  asking  that 
she  be  allowed  to  examine  the  prospectire  jurors,  touching  their 
interest  in  the  Union  Automohile  Indemnity  Association,  Her  peti- 
tion alleged  that  defendant,  Antonello,  at  the  time  of  the  accident, 
carried  liability  insurance  with  this  company,  whose  office  is  located 
at  Bloomington,  Illinois?  that  it  represented  him  and  had  entered  the 
appearance  of  its  attorneys,  Beverly  &  Klaskin,  in  the  defense  of  the 
suit}  that  the  insurance  company  is  vitally  interested  in  the  cause, 
and  is  actually  engaged  in  defendin-i  the  same;  that  it  has  a  large 
number  of  policyholders  in  Cook  county,  as  w-ell  as  other  persons  -«ho 
are  interested  in  the  company,  who  may  be  called  as  prospective  jurors | 
and  thE.t  unless  plaintiff  be  permitted  to  examine  the  jurors,  touch- 
ing their  interest  in  the  company,  her  interests  vdll  be  unduly  pre- 
judiced* 

The  propriety  of  allowing  the  examination  of  prospective 
jurors  in  accordance  with  the  prayer  of  the  petition  was  discussed 
by  court   and  counsel  in  the  court's  chaaflaers,  out  of  the  presence 
of  the  jury,  and  it  was  finally  suggested  by  the  court  that  the  first 
panel  of  four  jurors  be  examined  before  the  noon  recess  as  to  their 
other  qualifications,  and  thus  afford  the  court  an  opportunity  to 
read  the  decisions  tendered  by  counsel  and  decide  the  question  of  pro- 
cedure at  the  beginning  of  the  afternoon  session.   Accordingly,  the 
first  four  jurors  were  examined  and  accepted  by  counsel  for  plaintiff, 
and  at  the  beginning  of  the  afternoon  session,  the  court  having  decided 
to  permit  the  interrogation,  the  first  four  jurors  were  asked  by 
counsel  for  plaintiff  the  question:  "Q,.  Are  you  interested  financial^, 
either  as  stockholders  or  otherwise,  in  the  Union  Autcaaobile  Indemnity 
Association?"  Bach  juror  answered  in  the  negative.  The  next  prospectiv< 
juror  was  thereupon  exsunined  upon  his  voir  dire,  and  asked  a  similar 


question,  and  he  likewise  answered  in  the  negative,  Def 


endant's 


c* 
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counsel  thereupon  oljjected   to  asking  the    san»  question  of  each 
juror,  and  the  court  ruled  that  it  would  he  hotter  to  propound  on6 
question  after  the  examination  of  each  panel  of  four.     Liuhstantially 
the  same  interrogatory  was  thereupon  propotmded   to  the  second  panel 
and  their  answers  were  in  the  negative.     Before   tendering  the  third 
panel   to  counsel  for  defendant,   plaintiff's   attorney  repeated   the 
interrogatory  to  the  last  panel  of  prospective  jxirors,  and   their 
ans'Sfers  were  likewise  in  the  negative.     At  this  stage   of  the  pro- 
ceeding smd  out   of   the  presence  of   the  jury,   defendant's  counsel 
moved   the  court   to  withdraw  a  juror  because  of   the  repeated  asking 
of   this   question*   which  "was  denied. 

Defendant's  counsel  concede   that   under    the  authorities  in 
this  state  prospective  jurors  roay  be  interrogated   on  their  voir  dire 
as   to  any  interest  in  an  insurance  company  which  may  have  insured 
the   defendant   on   trial  against  liability  for  accidental  injuries, 
where   the  inquiry  is   for  the  purpose   of   exercising  the   right   of 
challenge,  but   they  say  that  this  privilege  is  discretionary  with 
&he  court  and  should  be   exercised   only  where  it  clearly  appears 
tfeat  plaintiff  is  proceeding  in  good  f^  th  andwhei»  a  shoising  has  been 
made   that  the  inquiry  is  necessary  for  the  preservation  of  plaintiff's 
rights;    that  in  the  case  at  bar  there  was  nothing  in  the  petition 
itself  to  justify  the  inquiry,   inasmuch  as  no  allegations  are  made   to 
show  that  an  investigation  v/as  conducted  by  plaintiff  disclosing 
knowledge   or  information  the^t  would  justify  the  bringing  of   the 
name   of   the  insurance  company  to  the  attention   of  the  jurors,   or 
that  plaintiff  knew  or  had  any  reason  to  believe   that  the  veniremen 
called  might  or  could  have  been  stockholders  of   the  insurance  company; 
and  it  is  also  urged  that  the  repetition  of  the  question  four  or  five 
times  unduly  emphasized   the  interest  of  the   insurance  company  in  the 

case  • 

Courts  of  this  state  and  of  other  jurisdictions  have  had 

frequent  occasion  to  consider  cases  in  which  the  interest  of  an 
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f'V  ;ol  XTOliaex/p  axfj   "io  floi^ifcqsa  odJ  ijtni   bas^xu  oaX-a  ai   iTJ:   bn« 


1 

-4- 

insurance  company,  not  a  par  by  to  tha   suit,  has   oeen  disGlosed  to  , 

the  jury.     The  procedure  is  elvvayB  a  delicate   one  and  ehoiild   oe  r. 

approached  \vith  caution,  because   the  mere  mention  of  an  insurance  s 

company  in   the  presence    of  the  jury  more   than  likely  oonveya   to  the  K 

jurors   the  fact  that   defendant  carries  indemnity  insurance,  which 
is  likely  to  influence   the   jury's  verdict,   both  as   to  the  question 
of   defendant's  liahility  and   the  assessment  of   damages.     On  the  other 
hand,   it  is   to  he rememheredthat  plaintiff's  right   to  an  impartial,  , 

disinterssted  jury  is  equal  to  that  of   defendant  and    that  plaintiff 
is  entitled  to  such  an  examination  of  the  lurors  as  will  disclose 
whether   they  are  free  fr<M  prejudice   to  his  interests,    and   there  is 

no  difference  in  a  court  of  justice  between  the   rights   of  litigants  I, 

i 
to  a  fair  trial.     It  vvould  obviously  prejudice  a  plaintiff's  case  if  | 

I 
a  person  carrying  insurance  in  a  company  representing  defendant  were  ' 

permitted  to   sit   on  the   jury,  and   there  is  no  "sviay  that  a  plaintiff  can 
ascertain   except  by  interrogation,  v;hether  a  juror  is  interested  in  a 
defendant's  insurance  company,  without  an  investigation,   the  expense  of 
which  ^vould  be  so  enormous  in  a  county  such  as  this  as   to  make  it 
prohibitive.       Moreover,   there  is  always   the  possibility  that   claim 
adjusters  or  investigators  ms.y  become  vdtnesses  in  the   trial  of  a 
case,  and  plaintiff  is  entitled  to  know  the  possilale  interest  of  any 
juror  in  an  insurance  company  or  its  employees.     The  courts  of  this 
state  have   therefore  held  that  an  inquiry  such  as   this  may  be  conducted^ 
if  made  in  good  faith,   and  for   the  purpose  of  exercising  the  right  of 
peremptory  challenge.       The  leading  case   on  this  question  and  the 
last  expression  of  the  Supreme  court  is  found  in  Smi there  v.  Henri queaj_ 
368  111.   538.     In    that  case  prior   to  the   calling  of   the   jury  and  out 
of  its  presence,  plaintiff  made  an  application  for  leave   to  ask  the 
jurors  if  they  were  interested  financially,  as   atoclcholders   or  other- 
wise, in  the  .American  Smployerii?    Insurance  Company.     Plaintiff  had 
filed  an  affidavit  in  support  of  her  appliction,  which  was  allo^-ed   over 
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defendant'B   oT)jeGtion.     The  affidarit  charged,  and  the  defendant 

admitted,   that  the   stdt  waB  "being  defended  "by  that  company  and  [ 

was  represented  by  its  counsel.     It  further  stated   the  plaintiff 

beliwr^  that  unless  her  counsel  be  allowed   to  question  prospectire  L 

jurors  as   to  their  financial  interest  in  the  insurance  company,  her 

rights  might  be   seriously  prejudiced.     The  affidavit  was  in  all 

respects  similar  to  the   one  filed  by  plaintiff  in  the   case  at  bar. 

A  single  question  proposed  to  be  asked   of  the  jurors  was   submitted, 

and  the  examination  was  ordered  to  be  limited    to  that  question,  i 

as  ^ 

which  wae^ollowB*      "Are  you,  Mr.  Long,   or  any  of  you  gentlemen, 

interested  financially,  either  as    stookholderB  or  otherwise,  in   the 

American  i^mployerte*  Insurance  Company?"      There  v/as  no  response  by  f 

I 
any  juror,  and   the  inquiry  .vas  not  pursued.     It  was  there  claimed  \ 

y 

that  the  purpose  of  the  inquiry  "^s  a  mere  subterfuge  and  a  clerer     j 
guise  to  get  before  the  jury  the  fact  that  the  insurance  company       j 
was  defending  the  suit,  and  th©  court  held  that  if  that  v/ere  true, 
the  conduct  of  plaintiff »s  counsel  could  not  be  too  strongly  con- 
denned.  The  court  reached  the  conclusion,  however,  with  two  of  the 
justices  dissenting*  that  plaintiff,  in  disclosing  to  the  court  end 
opposing  counsel  in  chambers,  the  purpose  of  his  inquiry  before  any 
attempt  was  made  to  interrogate  the  jurors,  and  the  attending  circum- 
atanoes  indicated  that  the  inquiry  was  made  in  good  faith  and  for 
the  purpose  of  exercising  the  right  of  challenge  and  was  therefore 
proper. 

In  reaching  this  conclusion  the  court  made  an  exhaustive 
review  of  the  decisions  in  this  state  where  they  had  on  previous 
occasions  justified  the  right  to  interrogate  jurors  as  to  their 
financial  interest  in  an  insurance  company,  and  concluded  that 
the  inquiry  should  be  made  in  good  faith  and  so  conducted  as  to 
eliminate  if  possible  any  resulting  prejudice.  The  procedure 
followed  in  the  case  at  bar  was  in  all  respects  similar  to  the 
inquiry  in  P>«itherB  v,  Henrlquez.    Mle  it  is  undoubtedly  a 
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better  practice   to  ask  the   question  collectively  of   the  jurors, 
as  was  done  in  the  latter  case,  we   do  not   think  the  repetition 
of  the   question  in   the    caee   at  bar  was  necesBarily  prejudicial. 
The  ccfficlusion  reached  in  Smithers  v,  Henri quez  is  controling  in 
this  proceeding,  and   the   same  reasons  which  prompted   the  court  in 
that  case   to  justify  the  inquiry  of   the  prospectiye  jurors  ar« 
applicable  to  the  procedure  followed  in  this  cause. 

The   second  ground  for  reversal  is   that  the  court  erred  in 
refusing  to  allow  .uitonello  to  withdraw  a  juror  and  declare  a  mis- 
trial on  the   ground   of  improper  remarks  of  counsel  for  plaintiff  in 
the  presence   of   the  jury  during  the  dismissal  of   the  codefendant 
Eobert  Walquist.     It  appears   that   during  the  trial  plaintiff  dis- 
corered,  for  the  first  time,    that  defendant's  driver^  Walquist,   was 
a  minor,  and  his  counsel  then  moved   to  dismiss  him  from  the  case. 
Obviously,  a  valid  judgment  could  not  be  entered  against  him  without 
the  appointment  of  a  guardian  ad  litem  where   the   court  is  aware  of 
his  minority,     x-efendant  relies  on  sec.  52  of   the  jivil  Practice  Act 
(1937  111.  Rev.  Stats.,  chap.  110)  which  provides  in  effect  that  the 
plaintiff  may  at  any  time  before   trial  begins,  upon  notice   to   defend- 
ant,  dismiss  hie   action  as  to  any  defendant  on  the  payment   of  costs, 
and  that  after  the  trial  has  begun  he  may  on  the   saioe    terms  dismiss  a 
defendant  either  upon  the   stipulation  of   the  parties   or   on  the  order 
of  court  entered  pursuant  to  the  filing  of  a  verified  petition  or 
affidavit   setting  forth  the   ground  of   such  dismissal.     The  record 
discloses   that  although  the  motion  to  diLjmiGs  was  made   orally  and  in 
the  presence  of   the  jury,   counsel  for  plaintiff  did  later  file  an 
affidavit  at   the  direction  of   the  coxirt  setting  forth  as  ground  for 
dismissal  the  fact  that  Walquist  was  a  minor,  eighteen  years  of  age. 
Inasmuch  as  the  jury  would  ultimately  have  been  informed   of   the 
dismissal,  we   think  defendant  was  not  in  anywise  prejudiced  by  the 
procedure  followed • 

Criticism  ig  made  of   two  instructions  ^ven  on  behalf  of 
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plaintiff.  Instruction  a"o.  10 1  dealing  with,  the  question  of  dEanages, 
included  as  an  element  of  damaGS  "her  loss  of  time  and  inability  to 
workf  if  any»  on  account  of  such  injuries,"  and  it  is  argued  that 
since  plaintiff  was  a  housewife  she  was  not  entitled  to  he  ccmpen- 
sated  for  loss  of  time.  The  complaint  alleges  that  plaintiff  "has 
heen  and  is  unable  to  manage  her  affairs  by  reason  of  her  said  in- 
juries," and  the  jxary  having  before  it  the  circumstances  indicating 
the  nature  of  her  station  in  life  and  occupation,  were  qualified  to 
determine  whether  she  shotild  "be  compensated  for  any  lose  of  time* 
with  reference  to  instruction  Ho*  7  it  is  argued  that  the 
jury  was  not  confined  to  evidence  offered  as  to  damages,  but  were 
permitted  to  indulge  in  the  belief  that  their  own  estimate  as  to 
damages  was  controlling*   This  instruction  charged  the  jury  that 
they  were  to  estimate  the  damages  "from  the  facts  and  circumstanoee 
in  proof,  relating  to  the  subject  of  the  extent  of  plaintiff's 
damages,"  and  this  we  think  was  a  proper  charge;  it  limited  the  jury 
to  a  consideration  of  the  facts  and  circumstances  in  proof  or  in 
evidence  and  was  not  misleading.  Moreover,  the  court  discussed  the 
instruction  with  coxwisel  for  both  parties  and  when  it  was  being 
considered  the  court  suggested  to  defendant's  attorney  that  if  he 
had  any  objection  to  this  particular  instruction  it  would  not  be 
given,  but  defendant's  attorney  advised  the  court  to  "go  ahead  and 
give  it."  Under  the  circumstances  defendant  is  not  in  a  position  to 

complain  thereof* 

The  remaining  ground  relates  to  the  assessment  of  damages. 
The  facts  disclose  that  plaintiff  was  sixty-six  years  of  age*  Her 
medical  bills  and  expense  up  to  the  time  of  the  trial  vi'ere  S811, 
and  her  physician  testified  that  she  would  need  future  medical 
attention.  As  a  result  of  the  accident  she  suffered  fraa.  a  skull 
fracture,  accompanied  by  a  concussion  jond  eleven  frax3tures  of  the 
ribs.  Two  of  the  ribs  were  broken  in  tw©  places  and  the  other  six 
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wore  not   onl:v  fractured  but-  "broken  to  sxicli  an  extent   that   they 
overlapped  and  will  bo  rei-oain  permanently.     Plaintiff  was  unable 
to  perform  her  usual  houBeliold  duties  incidental  to  the   taking 
caro  of  her  home  and  four  people,  and    there  is  evidence   that  ?ier 
vision  ^ra,s  permanently  affected.     Bhe  undouTstedly  suffered  much 
pain  aad  discomfort*  and  as  a  result  of  her  injuries  her  ueefulnesB 
ie  greatly  impaired.     Upon  this   state   of  facte  we  de  net  think  the 
verdict  of  t7>50C  excessive. 

Referring  again  to  the  inquiry  of  the  prospective  jurors  as 
to  their  interest  in  the  Union  Autcaaohile  Indemnity  Company  as  appl- 
caTjle  to  the  amount   of   the  verdict,   the  court  in  Aotitus  v.  Sprjjig 
tfolley  Coal  Comyanyj  246  111*  32,  cited  in  the  Smithers  case,   said 
that  if  it  appears  t}iat   the  jury  was  not  actuated  "by  passion  or 
prejudice   on  tl:0.t  aooount  a  verdict  will  not  "be   distur"bed,  and  in 
the  Siaililigrs  case  the  court    said  if  the   case  -were  close  on  the 
facts  it  T&ould  not  hesitate   to   reverB©   the  judgmerit  "becauBe   of  an 
improper  examination  of  the  jurors.     In  this  proceeding  defendant's 
liability  is  not  at  all  queetioned.     S'rcsai  a  careful  examination  of 
the    record  we  have  reached  the  coneluBion  that  the  verdict   7?ae  not 
produced  "by  passion  or  prejudice   on  account  of   the  injection  of 
defendant's  insurance  company  into  the   c&ye,  and  thcit  no   reversible 
error  v.-as  otherwise  cocaaitted  in  the   trial  of    tlie  case.     The  judg- 
ment of  the  Circuit  coiirt   shotild  be  affirmed,   and  it  is  so  ordered. 

Boanlan*  ^»  J»»  and  r>ullivan»  J.»  concur* 
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Alex  PolatBekp  plaintiff  y  "brought  Buit  against  3)r*  Handel 
Cohen*  defendant*  for  damages  resulting  from  an  alleged  assault 
and  "battery  "by  defendant.     The  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $2»500,  and  in  response  to  an  interrogatory  propounded 
to  the  Jury,  as  to  v/hether  the  action  of  defendant  was  wilful  and 
■wanton,  the  jury  ansv/ered  in  the  af f inaative .     On  the  hearing  of 
defendanf^s  motion  for  a  new  trial  the  judgment  was  reduced  hy 
remittitur  to  $1,500 •     Plaintiff  filed  a  consent  to  the  reiaittitttr, 
and  the  court  entered  judgment  for  |1,500,  from  which  defendant 
appeals  « 

The  statements   of  plaintiff  and   defendant  as   to   the  occurrence 
are  eo  utterly  at  variance  as   to  "be  hopelessly  irreconcilahle*     De- 
fendant is  a  playsician  who  has  maintained  an  office  and  living 
quarters  at  47th  street  and  Lake  Park  avenue,  Chicago,  for  more    than 
17  years.     Sunday  evening,  June  28,  1936,  plaintiff  entered  defendant** 
office  and  living  quarters  at  about  3t30  p«a« ,  and  according  to  plain- 
tiff's allegations,   defendant   "v/ithout  cause  given  him  therefor  "by 
the  plaintiff,"   shot  and  discharged  a  pistol,  wounding  plaintiff  In 
the  left  thigh  and  in  the  calf  of   the  ri^t  leg,   severely  injuring 
him* 

Defendstfit  presents  an  entirely  different  version*     He  testi- 
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fled   that  plain tiiTf   who  iKts  sitting  in  the  waiting  room,   jximped 

en  hia  when  he  cane  Into  the  hallway  and  fritchtenad  himi    that  the 

witneBB  called  th^  polios  imiaediately;   that  he  saw  two  other  raen 

I 
with  plaintiff,   one  of  v?hom  was  pointing  a  gun  at  hiai  and  believiii«     * 

he  W.B  in  danger  and  in  fear  of  his  life,   defendant  discharged  his 
pistol  do^mward  ono©   to  frighten  the  laen  a^way,   then  called  the  police,  ~v 
told  thea  he  had  shot  a  oan,  was  given  permission  to  attend  a  patient 
eeriouBly  ill,  and  thereafter  went  to  the  police  station  and  explain- 
ed the  occurrence  to  Lieutenant  Beroxmelcy*     Fred  J»  lyons,  a  dis- 
interested witness,   testifying  for   defendant,   said   that  he  saw  two 
»en  coming  out  of  the  hallisay  leading  to  defendant's  office  and  run 
east  toward  the  Illinois  Central  Bailroad  viaduct,   the  nan  in  f resit 
haring  his  hand  at  his  tack  pocket  as  he  ran.     Martin  Turhow, 
another  witness,  corrohorated  defendant's  testimony,    saying  that  hs 
saw  plaintiff  and  two  other  raen  drive  up  to  defendant's  mother's 
house  in  an  automobile  shortly  "before  the  occurrence,  and  tiiat 
plaintiff  then  went  to  the  doctor's  office  and  afterward  drove  awaj 
with  the  two  men.     Berounsky,  police  lieutenant,  also  corrohorated 
the  doctor  "by  saying  that  the  doctor  called  up  the  police  station 
and  later  came  in  himself,  and  Berounsky  teotified    that  vihen  he 
eaw  plaintiff  after  the  shooting  he  seemed   to  he  under  the  influence 
of  liquor* 

As  ground  for  reversal  it  is  urged  that  defendant  did  net 
have  a  fair    trial  hy  reason  of  the  improper  examination  of  wltneseos 
and   remarks  of  court  and  coxmsel,  and   that  the  verdict  of   the  jury 
was  the  reaiat  of  passion  and  prejudice  and  against  the  manifest 
weight  of  the   evidence*    ¥e  refrain  from  coaamientins  in  detail  on  the 
evidence  adduced  upon  the  hearing  as   the  cause  will  have   to  be  re- 
tried. From  a  careful  examination  of  the   record  we  are  convinced   that 
defendant  did  not  receive  a  fair   trial,   and   that  the  verdict  and  af- 
firmative answer  of   the  jury  to  the  Interrogatory  whether  defendant', 
conduct  «a8  wilful  and  wanton.might  well  have  been  produced  bj/S^nner         ^ 


;rn9jtit3*i  «  bnfe^Ji/    •■  .,   .-jtI^  3.gv/  ,it.sffl  o3  JKwia  6i»rf  «tf  mwf?  bio* 

-nlsXqxo   fen^i  Ci  .u      .    .-...:.      d^fjf  o.t  iit&K  r^it^^T^d^  baa  ,XIi  xXatfoJbxftt) 

tt£i  iMt3  Zj^niXMi    nX'^oiaiS'idi  3*Sn.^{t'^'ink  bs5j5totfo*r^oo  i&Bftrt^t^  tfjAierifi 

b^s-xotfc  <  raiifts>ij/9il  aolXoq   t'sc^aisiroiol^     »ftfeia  owl  »*{*  dikw 

aol?fi*a  »oiXoq  e£[i  qi;  belXaa  roioob  erij  vt^srfj   saJh£i»a  x^  loifooft  »d* 

oxf  naa'w  lada    f>aim  o*  X^aru;©i»g  brr*!  ,lXeraaliC  «i  sosd  i»*aX  bJiai 

aorroAfX'ini  adi  t^brnt  uff  o^  bea9«s  ec(  ^aJk;fooxfa  exij  .lUduaXq  waa 

•lOwplX  10 

ataasiT^'ivr  'io  aolJisnlatexe  tJ9<ioiQB!i  ndi   lo  rtoBati'i  ijtf  X&r<i    tln^l.  r.  cv«iC 
X;ajJt  9Ai  10  iotbiBv  ^Ai  i&di  ba»  tXeaisarot   hem  iiuoo  to  aiisawt   bos 

frsy  6SXXB0  '^ff*    •'  '  ■^jBl*.  -  - ■-  b©otj'5bjB  eonsb-tftt 

^^rt-t   L'uOriivxicD  «••?.«  f'!/  bioow:  toij    i^.'  noi«tJ»r'ji.;'i.v-w    iw'terrijo  a  wort  cbAJivt 

*^3  bwa  iolht»y  erf*  *4Bl;r  br     .  "    '    '      ■   -^         ,, .    -      ^-   -.  r-  .•* —bBe^^b 

.t^nabfioltb  iwli«£^  ^:torfiJSOi^«inX  *^-   «-'  X^«t  ^^^^    "^^^  •-^«*^"*  OTiJaattll 

'^^  ».^^M -..-.^  -.orf  rr«w  iA»lr  ,  ^  ■*»  ♦Wbwo 
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in  wMeh  the  case  was  tried.  The  following  excerpts  from  the 
testimony  illustrate  some  of  the  imcidents   that  occurred  on  the 
hearing:  It  was  defendant's  contention  that  plaintiff  was  under      . 
the  influence  of  liquor,  and  together  with  two  other  men  attempted     *^ 
an  attack  upon  defendant  which  provoked  the  shooting.  Lieutenai  t 
Berounsky  testified  that  he  smelled  liquor  on  plaintiff's  "breath 
after  the  occurrence.  The  court  struck  out  this  portion  of 
Berounsky' s  testimony,  saying  "it  was  an  assumption  on  the  part  of 
the  witness,"  that  "he  was  not  an  expert,"  and  that  "he  cannot 
qijalify  as  an  expert  smeller." 

\ib.en   defendant's  cotmsel  asked  about  plaintiff's  reputation 
in  the  neighborhood,  the  court  said:  "That  hasn't  a  thing  on  earth 
to  do  with  this.  The  president  of  the  United  States  could  shoot 
Bomehody,  and  he  has  a  fairly  good  reputation."  Defendant  had 
several  well  known  men  in  the  neighborhood  as  character  witnesses 9 
including  Spencer  W.  Castle,  editor  of  the  Hyde  Park  Hei^ld,  a  looal 
newspaper;  Judge  Daniel  P.  Trude  of  the  Circuit  court;  John  i"»  Keeley, 
an  assistant  to  the  judge  of  the  Prohate  court;  and  Lieutenant  Joseph 
Berotmsky  of  the  Hyde  Park  station.  All  these  men  were  neighhors, 
living  in  the  general  locality  where  defendant  had  resided  and  prac- 
ticed medicine  for  a  great  many  years,  and  it  was  highly  prejudicial 
for  the  court  to  discredit  the  effect  of  testimony  of  this  character. 

¥hen  I>x»   Cohen  was  on  the  stand  the  following  question« 
and  answers  were  made:  "The  Doctor:  I  smolled  whiskey  on  the  aian* 
The  Court:  You  couldn't  he  a  hotter  expert  than  the  lieutenant* 
Strike  it.  The  vVitness:  I  know  the  smell  of  liquor  on  the  breath, 
etc.  The  Court:  Can  you  tell  what  age  it  is  when  you  smell  it? 
The  Witness:  Uo,  yovLr   Honor,  I  can't.  Q,.  Hot  that  good?  A.  Ho." 
Afterward,  when  James  J.  Collins,  a  police  officer  at  the  I^de  Park 
station  testified:  "I  think  the  man  [plaintiff]  had  been  drinking 
a  little  bit,"  plaintiff's  counsel  objected  and  asked  that  the 


9di  no   bt^iiuocfo  isdi     .Bin^btoat  cdi  Ic  ©area  ei&xiaulLt  xmsaiie^i 

lo  i'l^q,  tfii  no  ixoivftiBKjaujQ  «*  a*5W  ,JI:»'  guiYBE   t^osi^aM   8  »'^j:ieiXJtfo^«8[ 
ionn&o  €iil*   i>-\iLi    brm  " ^ i*- r's-qjis   r:r   JoK  a^vw   £»f{**   Jjarl;^    **^H9etti i'H  odi 

ixaXXaica  ct'r0q;3c*  eus  eus  -tliX^awp 

aoxi^Bofir  '       .  ;.^.^-..   „>;..,„..   ....^..^  iwumio;'   ^  'v -fjs&nslel)  awf^ 

,u©980fliJtw  tsj^^oinjario  as  fwoxIriodW^^xsn  sxli  eJ:  n©©  nwow>i  XX«w  Xjsiavea 
Xji^ooX  s  «bX£^6H  ttst'l  9b^  miJ  to  loiibs  «eX^s«0  •«[/  idoneq:^  gnibjjXoni 

xiqesol  ia»nviu9il  btt&  lixuoQ  Qia<ior<i  »di  lo  €!j^bJift  ^^  o^^  iaai9i9a&  an 

tQtorfii^ien  ®i«»r  ams  »a9Hi  XXA     #«oX;fj3*a  a(T«U  »Jb-^  ^ii-J  lo  x^isixwonaa 

-oaiq  fena  £)ObJta»!j  b^d  ^asbnetsb   eaeilw^  TC^riX^'OOX  XJ3«9n«s  9jeC^  «i  QciiTXX 

l&lt>roal9xq_  T^XrisiJUf  aaw  c^i  Jin«   la-iae^  \^B«a  Ijaax?*  «  uul  aaiol'o&sa.  b&oU 

,xotoj)XJSclo  Bhii  lo  xttomXieoi  "lo  Goalie  ©rf*   Sibsiouxb  oi  *ti»o  eAJ    aol 

.ti.3Kx  9di  no  Y^^fairlv;  JbaXIsis:.    i     t  xojt><»<I  aflT''     :el>jam  viBmr  tttdraiis  im» 

♦*nsn»ii»"BiX  wCJ  csxli  i-zCvi-a.'  -li,..)^  «  acf  *»KbXtfOo  tfoY     ;  ^rufoO  MfT 

,il;r.3CTcf  atl;^  no  tpjupiX  "io  XXoias  ei£i  woni  I     sa&^ttit:  exfif     •;ri  «il:T*a 

...,.     ...     vboos  *jari*  iolL     «.      .    '  t  :onoH  ^i/ox  «oF     saa»M^Jt#  eiff 

3£t'=:'I  »')tH  erf^  *3  loolllo  •oiXo^  -  »  ^aiXXoO  .I.  aeaisl  n*jiv/  ^M-ewts^lA 
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answer  lie   r.triokenf  "but  tha  oourt  permitted   the  answer    to  stand, 
sayings      "He   aeems   to  hare  stated  it  as  a  fact."     If   the  testimony 
of  one  police  officer  on  the  question  of  plaintiff » s  soTsriety  was 
coaapetant,  it  is  difficult   to  perceive  why  that  of   others     siiould 
not  have  Taeen  sulDiaitted  to  tho  jury  for  what  it  was  worth,  without 
any  comment  "by  the  court* 

In  testifying  to  the   extent  of  his  injuries  plaintiff  said: 
•♦X   v?as  not  able   to  when  I  vijent   to  work,  "but  it  \i&q  neceseary  to  go 
to  vyork   or  starve,   since  I   die  not  have  ar^r  money  in  my  posse Beion*" 
He  also  testified   that  after  leaving  the  Chicago  Hospital  he  went 
to  the  police   station  and  inquired  alaout   the  statue  of  the  case 
against  defendant,   and   that  while   there  scae  one  said   to  hias      '♦You 
are  a  mighty  small  wB-n  to  do  anything  with  HXe^  Mandel  Cohen,  hecause 
Dr.  Mandel  Cohen  ia  an  influential  doctor  and  you  are  a  poor  fishi" 
that   "that  v/as  what  they  said   to  me,  and  X  went  home."     Plaintiff's 
attorney  carried  this   type  of  examination  still  further  "by  asking 
Berounsky  tlsie  question:      "In  this  case,    then,  after  you  knew  the 
defendant  shot  a  asm,  you  still  let  him  go  until  he  had  made  his 
calls?"     Br«  Cohen  testified  that  he  had  a  patient  desperately  ill 
and  v,rhen  he  first  reported  the  matter   to  the  police  he   asked  whether 
it  would  be  agreeable  for  him  to  call  first  on  the  patient  and  report 
at  the  police  station  thereafter,  and  Berounsky  had  evidently  given 
him  permission  so  to  do*     The  effect  of  this  type  of   examination  was 
undoubtedly  prejudicial  and  smst  have  conveyed   to  the  jury  thQ  fact 
that  the  police  officers  were  extending  favors  to  and  regarded 
defendeoit  as  an  influential  man  in   the  community  as  against  plaintiff, 
who,  according  to  his   testimony,  was  characteriaed  as  a  "poor  fish" 
by  the  officers  at  the  station* 

when  John  S".  Koeley  was  called  as  a  character  witness  on 
behalf  of  defendant,   plaintiff's  counsel  and   the   court  propounded 
thie  following  interrogatories  upon   cross-examination:      "Q,*     You  call 
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( 
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yoursalf  an  assistant  judge  of  the  ProTaata  Court?     Don't  you? 
A*     Ho*  I   don't*     I   said  assistant  to  the  Pro'bate  Judge.     Ifiy 
title  is  not  deputy  clerk  of  the  ProTjate  Court,     q,*     Is  there 
such  a  thing  as  an  assistant  to  the  Judge  of   the  J^oljateV     A* 
That  is  correot*     Q,«     You  are  a  lawyer,  aren't  you?     A.     I  amy 
sir*     Q,«     Can  you  show  me  in  tlie  Statutes?     Ur*  Hoover  (attorn^ 
for   defendant] I     I   ohject  to  that.     Mr.  Haft:     Let's  look  in  the 
Statutes.     A  man  says  he  is  a  Judge.     The  witness:     I   didn't  say 
that.     The  Court:     Do  you  hold  an  elective  or  appointive     office? 
A.     Appointive.     ^.     Judges  are   elected,  aren't   they?     A.     Judges 
are  elected.     I  make  no  pretense  of  heing  a  judge. « 

As  hereinbefore  stated  the   evidence  of  plaintiff's  and 
defendant's  witnesses  was  utterly  irreconcilable,  and   in  that 
situation  it  was  extremely  important  that  the  case  be  fairly  tried 
vdthout  any  improper  remarks  by  either  court  or  counsel  or  the 
examination  of  Mtnesses  in  such  a  manner  as  to  create  prejudice 
against  either  party.     Some  of  the  evidence  hereinbefore   set  forth 
might  easily  have  produced  the  verdict  and   the  affirmative  response 
to  the  interrogatory  as  to  whether  or  not   defendanf^s  action  was 
wilful  and  wanton,  and  we  have   therefore   reached   the  conclusion  that 
justice  will  be  better  served  if   the  judgment  is  reversed  and   the 
cause  remanded  for  a  new  trial. 

Defendant  complains  of  several  inetructions  relating  to 
the  burden  of  proof,   the  v^eight  of   the  evidence,   damages, and   the 
question  of  v/ilful  and  wanton  misconduct,  but  no  specific  objections 
are  made  as   to  these  various  instructions,   and  plaintiff's  counsel 
aay  defendant  did  not  object  to  them  when  they  were   tendered.     All 
the  instructions  caaplained  of   relate  to  fundamental  principles  of 
law  and  upon  a  retrial  the  parties   should  have  no  difficulty  in 

presenting  to  the  coturt  approved  instructions   on  the  various  phases 
of   the  cause  • 

ffor  the  reasons  given  the  judgment  of  the  Superior  court  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

JUIKat-iHT   KIJVIRSiJJD  AKD  CAUSE  REHCaT^TDSD  . 
Scanlan,  P.  J.,  and  Sullivan,   J.,oonci]r. 
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MR.   JUSTICE  FRIiiajD   B'JLIYSRaD  THS  OPIMQli  OP   THS  COURT. 


Alonsso  A»  Pope)  administrator  de  bonis  non  of   the  estate  of 
of  Aaron  -Saton»   deceased,  "brou^t  suit  in  the  Municix)al  court   to 
recover  ^250  upon  a  burial  insurance  policy  issued  to  deceased. 
Trial  -was  had  by  the  court  without  a  jury,  resulting  in  a  finding 
and  judgment  for  plaintiff*     Defendant  appeals. 

Defendant,  United  Puneral  System  xvssociation,  is  a  burial 
insurance   society,   organized  and  doing  business  under   the  burial 
insurance  laws   of  Illinois,     July  24,  1933,  it  issued  its  policy 
of  insurance  in  the  sum  of  1250  to  Aaron  3aton»  plaintiff's  intes- 
tate,  designating  ITettie  Jaton,  wife  of    the  insured,  as  beneficiary. 
The  beneficiary  predeceased  the  insxired,  having  died  in  December, 
1936,   and  after  her  death  deceased  did  not  designate  a  new  benefi- 
ciary,    I^aton  died  December  29$  193  6,   and  letters  of  administration 
de  bonis  non  were  issued  July  27,  1937,     This  suit  was  instituted 
approximately  sixteen  months  after   the   death  of   the  insured* 

The  principal  defenses  interposed  are   tlmt  the  provisions  of 
the  policy  with  reference   to  notice  of    death  and   the  furnishing  of 
proof  of   death,  as  provided  by  the  bylaws,  were  not  complied  with. 
The  circumstances  relating  to  these  issues,  as  disclosed  by  the 
abstract  of  record,   indicate   that  the  day  following  -fciton' s  death, 
Ms  brother,    Aillard  iJaton,    together  vdth  one  of  plaintiff's  counsel, 
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0.1   ^luoo  IsqiolntM  ar  .^rigwoTcf  t6«ai5«»£'b   ,fto;^,^  coiiBJi  to 

arrl&iiil  s  at  sniiXwast  *X^wt  ^*  iisoiiitv  iruto  sji*  x^  &arf  ajw?/  XjeJhr? 
.aXjB»'.i<jj3  tejQb/re'ieiCT     ,11:l;}frx«X<j  -xot  itt&tssgbal  btt& 

l£>l-wd  fi  aJL   <RCx;*JBlooaa^.  Bi(©,taxe  X«'««rt«^  fe»#iittT)'  <;J^rtr.ferfs'i9i', 
Lisitud  ©xl3   'lebttjy  aawniax^cf  snlob  Iwnca  bssifD-;^'x«>   iXiolKoa   ©onsiyani 
^alXoq  uii  Jbei/aai  *i   ,S«eX   «^S  \luX,     ..QionllXl   lo  awiiX  •t^ttsiuBni 

»zotfineo6CI  ai  fcslb  Trailed  ^boiuaai  edS  feaajsieoobe-rtj  vtBlollanorf  aifl 
"ilonetf  \iysn  e  eijanalaoS  ion  hlb  &ee.«t®®«i£>  jrl;ta&ft  'xexf  laJlis  bats  «d£9X 

i)©#«;^ij'Bni  3*!ir  iiua  oMf     ♦?59X  «VS  vXoX  bats^Ql  «ito-ir  xiQn  e^ecf  e& 
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went   to  the   ofx"ice   of   the  insurance  company  to  make  claim  for    the 
proceeds   of  the  hurial  policy,      ./lllard  Jaton  testified   that  a 
Miss  Gilsson*   in  defendant's   office,   declined  payment  'because   the 
deceased   "was  sick  at   the   time  the  last  revival  was  made,"  "but 
did  not  say  anything  ahout  the  filing  of  proofs  of  death,  nor  did 
she  give  willard  iaton  or  his  attorney  any  "blanks  for  the  filing 
of  proofs  required  hy  the  "by-laws*     He  also  said  that  Miss  011)8  00 
Bade  no  point  ahout  notice  of   death*     lifter  baton's  death  V.lllard 
also  went   to  see  the  president  of   the  defendant  corporation  and  re- 
quested him  to  take   charge  of  his  "brother's  "body.     He  was  referred  to 
Mr.  ifersey,  who  was  connected  with  the  undertaking  company,  whose 
president  was   the   same  person  as  the  president  of    defendant  and  had 
its  office  in  the  same  "building*     Vvhen  :iaton  asked  Kersey  what  steps 
would  Ije  necessary  in  order   to  get   the  "body  "buried.  Kersey  told  him 
"the  only  thing  you  have   to  do  is   to  give  Mr.  McGowan  an  order  for 
the  "body." 

Sydney  P»  Brown,   one  of   the  attorneys  for  plaintiff »  who  was 
examined  "by  the  court,  corro"borated  l^aton's  statements.     He  testified 
that  when  they  went   to  the   office  of   the  insurance  ccnnpany  nothing 
was  said  about  proofs  of   death  or  "blanks  of  any  kind,  and  no  "blanks 
were   tendered   them*     The  "burial  company  did  demand   the  receipt  hook 
and  the  policy,  and  stated  that  the  deceased  was  not  in  good  health 
when  the  policy  was  reinstated^  "but  no  other  o'bjection  was  made   to  the 
payment   of    the  claim. 

It  appears  from  the   evidence   that   the  receipt  "book  and  policy 
were  in  possession  of   the   deceased's  "brother-in-law,  who  also  claimed 
the  hody.     The   delay  in  "bringing  suit  is  partly  accounted  for  "by  a 
controversy  in  the  Pro"bate  court,  where  a  citation  against    the  "brother- 
in-law  of  deceased  was  necessary  ultimately  to  procure   this   receipt 

"book  and  the  policy* 

By  way  of  defense  defendant   relies  principally  upon  the  follow- 
ing provision  of   the  policy:     "Upon  the   d.ath  of  a  me^er  immediate 
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notice  shall  be   served  upon  the  Association  upon  blanks  \yhich  ahall 
he  furnished  hy  the  Association,  and  such  notices  will  he   sent   to 
the  office  of   the  secretary  at   the  As..-oci- tion»s  principal  place  of 
business  or  any  of  its   recognized  branches,"     The  obvious  purpose 
of    this  provision  is   to  aid   the  undertaking  firm,  which  was  headed 
by  the  president   of  the  defendant  corporation,   to  secure   the  insured's 
body  for  burial.     The  insured  died  3)ecember  29,   1936,   and  on  the 
following  day  oral  notice   of   the  intestate's   death  m\s  given  defend- 
ant's president,  who  informed  Willard   i'aton  and  his  attorney  that 
"the  only  thing  you  hare   to  do  is  to  give  Mr.  MeGo-wan  an  order  for 
the  body."     Pursuant  to  this  direction,  deceased's  brother  signed 
the  blsmk  given  him  which  was  dated  December  30,  1936,  addressed  to 
the  County  Hopsital  and  read:     "Kindly  release  remains  of  Aaron  JJaton 
to  Kersey,  JMIoGowan  &  Morsell,   3515  Indiana  Avenue.     Hespectf  ully> 
Willard  A»  Eaton,  Brother,   6413  Vernon.     ITormal  6156.*     Ae   think 
this  oral  notice   to   the   defendant  and  the  ciroumstaneea  attending  it 
were   sufficient  coiapliance  Tsith  the  provisions  of    the  policy  on  the 
question  of  notice.     In  Traders  Mutual  Life  Insurance  Co.  y<  Johnson, 
200  111.  359,   364,    the  court,  under  similar  circumstances,   said*    "The 
company  will  be  bovmd  by  acts  of   the  president  and  secretary  performed 
in  its  office,  whether  such  acts  are  in  writing  or  verlial,  \vhether 
they  ffi£^e  a  contract,  waive  a  forfeiture  or  give  a  consent."     More- 
over,   the  directions  on  the  policy  provide   that   "in  the  event  of  death 
of   the  insured   the  claimant  should  notify  the  Home  Office  at  3515 
Indiana  Avenue,   Telephone  Douglas  8235-3286,  Chicago,   Illinois,    at 
once."     It  ^as  evidently  intended   that  for  the  guidance   of   the  bene- 
ficiary a  telephone   call  would  be   sufficient  notice.     It  would   logi- 
cally follow  that   the  oral  notice   given  to  the  president  by  deceased's 
brother  and  his  counsel,  would  likewise  be  sufficient. 

The   other  ground  urged  for  reversal  is   that   the  provision* 
of  the  bylaws  with  respect   to  filing  proofs  of  death  were  not  complied 
with,   in  that  suit  was  instituted  more   than  one  year  after  proofs  of 
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death  were  furnished.  The  policy  contains  the  followins  prorisions 
"Art*  18,  aec.  2»  TllCii  TO  SU!3--Ho  suit  shall  be  naintained  upon 
this  Certificate  at  law  or  in  equity  unless  said  suit  "be  instituted 
■within  one  year  after  proofs  or  death  shall  have  heen  furnished  the 
Association*"  Ho  specific  time  is  designated  for  furnishing  proofs 
of  death*  The  proofs  herein  iwere  ultimately  supplied  January  28p 
1933,  and  suit  was  instituted  ..pril  22,  1938.   The  delay  is  unaccounted 
for  in  the  record,  hut  we  find  no  provision  in  the  hylav/s  which  re- 
quires the  administrator  to  furnish  proofs  v/ithin  any  specified  time, 
and  undoubtedly  the  lapse  of  more  than  a  year  "before  proofs  of  death 
were  furnished  may  he  explained  in  part  hy  the  controversy  that  arose 
in  the  Prohate  court,  and  also  because  of  defendant's  contention  that 
deceased's  ill  health  at  the  time  the  policy  -was  reinstated  constituted 
a  defense  to  the  suit.  This  io  home  out  hy  the   fact  ilw.t   aE  late  as 
July  5,  1938,  defendant  filed  a  petition  for  a  subpoena  duces  teciun> 
setting  forth  that  "in  order  for  it  to  establish  its  defense  in  the 
above  cause  of  ection  it  will  be  necessary  that  the  part  of  the  records 
of  the  Pullmsm  Porters'  Benefit  Association,  having  to  do  7;ith  the 
membership  record  of  Aaron  ^aton,  the  deceased  member,  T/hose  benefit 
certificate  in  defendant  association  is  the  basis  of  this  suit,  be 
subpoenaed  for  use  in  evidence;  that  the  said  record  from  January  1, 
1935,  to  the  date  of  his  death,  will  tend  to  dioclose  that  shortly 
prior  to  the  reinstatement  said  member  was  being  treated  by  the  company 
doctor,  and  at  the  time  of  said  reinstatement  representation  was  made 
that  the  said  deceased  member  was  in  good  health,  free  from  any  disease, 
all  of  which  defense  would  >)e  shown  by  the  said  record  oi'  said  Pullman 
Porters'  Benefit  Association  upon  the  production  of  records  in  response 
to  the  said  subpoena  duces  tecum*'*  It  was  not  until  July  13,  1938, 
and  after  the  subpoena  duces  tecum  had  issued,  that  defendant  actually 
raised  the  defense  of  no  notice  and  lack  of  proofs  of  d  eath. 

After  an  eocamination  of  the  record,  we  are  satisfied  that 
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neither  of  the  defenses  interposed  is  meritorious.  This  -was  a 
policy  of  indemnity  which  should  he  construed  in  keeping  with  the 
Bgreeaient  of  the  parti eB»  ilo£33JLyJ:J^ZJj^^.j..2°jL^  192 

111*  39.)   The  defendant  had  no  valid  or  meritorious  defense  and 
therefore  the  court  properly  entered  judgaent  for  plaintiff.  The 
judgaent  of  the  Municipal  court  is  o.ocordingly  affiriaed. 

Scanlant  P»  J«»  and  Sullivan,  J»,  doncur. 
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•  i'ROM  kUl^ICIPA3.   COURT 
03"   CHICAGO. 


300  I.A.  609' 


Mi.   PR^SlDli^G   JUBXiaS  McSUHKLY 
DSLIVERID   THE  OPISIOK   OF   THE    COURT. 

Plaintiff  td'ought   suit   alleging  tiiat   defendant  had  breached 
a  oontraot  letween  the  parties  which  provided  that   iii   such  a  case 
defendant    should  pay  plaintiff  $350   as  liquidated   damages.      Defendant 
filed   an   answer.      Plaintiff  moved  for   judgment   on   the  pleadings, 
which  xTas  allowed  hy  the    court   and  judgpient  for  |350  was  entered 
against  defendant,    fro'-a  ?-hich  he   appeals.        The  question   presented 
is  whether  th©  provision   in   the   contract   for  liquidated  dai^ages 
should  te   construed  *s   a  penalty. 

Plaintiff   is   a  booking  agent   for   actors   and  had  a  contract 
to  "book  eind   direct   a  circus  at   St.  Louis,  ko.      Defendant   is   a  tight 
wire  p<»rforEier.      January  15,   1938,    the  parties  raade   a  written   con- 
tract which  provided,    ttmon^  other   t  lings:      "In   consideration  of   #350 

paid  to   The  Artist,    less   $ het   as  fees  for  manae^ing  and  'booking." 

The  artist,    the  defendant,    agreed   to    oresent  his   act   for  14   days, 
eomihencing  April   25,    1933,    at   the   St.  Louis   circus.      The   agreement 
contained   a  number  of  rules   and   regulations   concerning:  the   conduct 
of  defendant   and  provided  that   should   defendant   refuse  or  fail   to 
play  this    engageoient  he  would  pay  to   plaintiff    "as  liquidated  damages " 
|350,    the   aTiiOunt   equal   to    defendant's   salary. 

Plaintiff's  statement  of  claim  alle^,ed  that  the  contract 
provided  that  defendant  was  not  permitted  to  play  any  engat^ement 
for  any  person,    corporation    or  partnership   durin^   the  life  of   this 


eontract,    and   that   contrary  to    this  orovisi 
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an   engage:nent   for  an   amusciaent    concern  in   Chicago    ^or   the  period  | 

ol'   time  covered   by   th.e   contract  and  has  failed  to   ^ppesir  a;id  ' 

fulfill  his    engagement   in   accordance  ritii    the   tarue   oi'    thi;   contract,  '^^ 

Defendant  ty  uis   fmswer  adiaitte-^    tae   execution  of    iie   con- 
tract  'but   alleged   that  he  -Vc-.s   excused  fro^a   porfori-iing   as  he  had 
not  "been  paid  the   consideration  mentioned   in   the   contr-ict  or  any  t 

part    tnereof ,    and   tnat   tne   tit,  Louis   circus  "»vHa   conilucted  in 
riolation  of  the  rules  of   the  iimerican  /edei-ation   of  Actors,   of 
■which   defendsurit  was   a  member,    ^ufid   if  under   those   cireuiu stances  [ 

defendant  performed  "'itn  the   3t,  Louis   cixous  he  would   be   subject  f,- 

I 
to   i'iurts  and   expulsion   from   the  i'ederation,  I 

'Ihe  answer   lurtner  asserted   tuat    tae  Eiost  plaintiff   could 

receive   in    the   event   defendant   gave  his   act  vras   ;^35,    and  therefore 

the  provision  .i"or   the  payn^ent   of   |3S0   as  liquidated  damat^es  is   a 

penalty.      In  Advance  itouseraent   Co.   v,   Franice.    263  111.    579,    the 

court    said: 

"As  T^as   said  by  tiiis   court   in  Gobble  v,  hinder.    75   111, 
157,   no   branch  of   the  law  is  involved   in  more  obscurity  by  contra- 
dictory  decisions   than  \?hether   a   sura  nan^ed   in    ^in   a^-r«en;ent   to 
secure  performance  will  be    treated  as  liquidated  d^nages  or  a  u 

penalty,    and    aa    each   case  must    depend  upon    its   own  peculiar   aiid 
attendant   circuiriBtances,    general    rxiles  of  law  on   this   question 
are  often   oi'  little  practical   utility,      V/iiile   the   inteution  of  : 

the  parties  on   this   question  must  be   taken   into   consideration, 
the  lan^auge  of   the    contract    is   not   conclusive.      ..ht?    courts  of 
this   State,    as  well   as   in   other   jurisdictions,   lean    towards  a  con- 
struction w.ich   excluies   tae    ilea  oi'  liquiiated   daiuages    and  pernite 
the  parties   to   recover  only  dainages  actually   sustained,  * 

i'hat  a  stipulated   sum  will  net  be   allowed  as  liquidated  dafuages 

unless   it  itiay  be   fairly  allowed   as   compensation   for  the  breach, 

and  ttiat    courts  will   look   to   see   the  nature  and  purposa  of   fixing 

the  amount  of  damages   to  be  paid,    and  ii    it   appears   to  have  been 

inserted   to   secure  the  prompt  performance  of   the   agreeouent   it 

will  be   treated   as   a  penalty  and  no  more  than   actual   daraages   can 

be  recovered;    an<i   that   in   general,    a  suii.  of  money  in   gross,    to 

be  paid   for   the  non-perf  orrr.ance   of   an   agreement   is   considered  as  a 
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penalty.      'Ihia   rule  has  been  univeraaily   I'ollo^'ved,    the  most 
recent    case  beiiit;  PelleKritii   v.   j/redenbeck.  i^o,    40330,    opinion 
I'iled   in   tiiis   court  April  10,   1939. 

Applying   ti^.lB    rule   to   the   instant   I'acta,   we  have  no 
dil'l'iculty  in   arriving  at   tiie   conclusion    Uaat   the   amount   in 
question   is   to  be   connidered  as   a  penalty   and  not  as  liquidated 
damages.      Here    the   defendant   denied  he  had   received   any   con- 
sideration  for  entering   into    the    contract    in    question,    jxid  on 
motion   for   judjjaent   on    the  pleadirigs    cnis    statement  must  be 
taken   as   true.      Watt   v.    Cecil.    3o8  ill.    510.      it  would  be 
unconscionable  to   require  defendant   to   pay  uia  manager  an  amount 
equal    to    the  w.iole   salary  defendant  was   to    receive  for   the   entire 
perforiTxances,    and    this  would  be   especially   true  waere  defendant 
Had  not   received  any  part   of  his    salary. 

In  his   stateiient  of   claiia  plaiiitiff   did  xiot    seek   to 
recover   for  actual    dajragee   sustained  but   sougxit  only   to   recover 
the  full   amount  mentioned  in   tne    conx^ract   as  liquidated  damages. 
We  are   of   tne   opinioxx    tnal,    construing    i.ae   contract    in    txie  li^iht 
of   all    the   circa  .stances ,   piuintiff    cannot    recover   tnis   amount 
as  Idiquidated  daiiia^es,    and   tne   Jud^ent  against  defendant   is 
reversed, 

BEVEHSiiJD, 

Matchett   aaid  O'Connor,    JJ. ,    concur. 
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ADSLIHE  GRIMM,   axecuti'ix  ol\,tiie  ) 

Eetate   of   GjST  H,    GlUiiiit,   ni^ceased,    ' 

va. 

WI1J.IAM  DUKii, 


•SAl.   JROM    CIRCUIT    COURT 
OF   COOK  COUKTY. 

300  I.A.  609^ 


IR.    PRESlDli.fi   JD3TICS  MeSURELY 
DSLIVliHllD   I'iiiS  OPIi^lOi^    Oi^   TM.    COURX. 

This   is  ari   appeal   irom  a  judjpient  oi    ^750   entered  upon   the 
rerdict  ol'  a  Jury   in   an   action   seeking  to   recover  dauages   caused 
hj  an  autoiXio'biXe  accident* 

Ciuet  ii,    Grimm  originally  Tiled  iiis   coiiiplaint    seei».ing  daaagee 
for   injuries   suffered  by  hina  laecause  of   defendant's   alleged  negligent 
Operation   of  nis  autOMobile;    about   a  year    Uiiereafter  and  wiii.le   the 
suit  was  pending  Griuna  died  froai   causes  not   related   to   txie  &uto-"Obile 
ftecident;   his  widow,   Adeline  Griijm,   filed  her  petition  cis   executrix 
of   the   estate  of  Gust  H«   Griazim,    asserting   that    she  was   contiri.uing 
the   suit  as   executrix  of  the   estate  arxd   tnat    t^ie   only  daiuages   sought 
were  for   the   injuries   to  Grimm,   nis  necessary   ea^erises   i-nd  property 
damage   to  his   autOiViObile,   with  loss  of   earnings  and  paixi  and  suf- 
fering. 

Defendant  in   this   court  apparently  xuakes   the  point   that 
iDecause  plaintiff  failed  to  allege  that  Grixum  caiiie  to  his  death 
from  other   causes   than    tne  accident,    there  v^as  no    cause  of   action 
stated,      Xne   argument  is  not    clear,    but  it   is    sufficient    to    say 
that   thfe   action  was  broUi^it  for  personal   injuries,   as  appeare   fro» 
the  amended   cofiiplaint,      Jioreover,    at    uie   conclusion  of  pla-.ntiff'8 
case  defendant  moved   lor  a  directed  verdict,   but   tue  aixeged  insuf- 
ficiency of   the  pleadings  was  not    liien  raised.      ihis  was   also   true 
when  defendant   repeated  his  motion  at   tne  conclusion  of  defendant's 
case. 

When  defendsurit   filed  a  motion  for  a  new   trial,    uie  objection 
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that  the   complaint   failed  to   aver   tiiat  Gust  Griuua  did  not  die   as 
the  result  of   the   aecident  was   for   tae  first   time  aade,      ihe   court 
on  plaintiff's  motion  permitted  her  to    Jile   ajri   aiaended  compl-jtint   to 
conform  to    the  proof,   in  accordance  ?/ita   sec,    46  of   the  Uivil 
Practice  Act.      Tlie   testimony  having   showed  that  Gust  d,    Griiam  died 
from  other   causes   than   the   injuries   received   in    the  a,Cv;idei.t,    the 
amended  complaint  was   duly  filed   and  defendant's  motion   for  a  new 
trial  was   denied.      In  Wetuerell   v«   Chicago   City  !>.,    Go.  .   lo4  Hi, 
App*    357,    361,    it  was  held    that   under   such  cireumstances   the   only 
necessary  change  ir   the   declaration    i»   tae   substitution  of   the 
representative  of   the  deceased  party  as  plaintiff,      ^nd   in  Prouty 
▼  ,    Cit?y-  of  Chicago.    250   111,  ,    22S,    it  was  held   that  when   one   suf- 
fer!  an   injury  ae   a  ccnsequer.ce   of   Ui-e  negligent   act  of   another, 
he  has   a  rig-  t  of   action,   waich   existed  at   eoimuon  law,    i'or   the   re- 
fulting  darii?  gee,      If  he   dies   froK    some  other   cause   than   the  injury 
the  action   for  the  injury    survives   to  his  personal   representative. 
Here  the   cause  of  action   is  not  based  on   the  death  of  Grimm,      More- 
over,  under   the  Practice  Act,    section  42,    all   defects  in  pleadings, 
either  in  for;    or   substance,   not   objected   to   in   ttie   trial    court, 
shall  be  deeaied   to  be  waived. 

Defendant   argues   that  Griiiim  was  guilty  of   contributory  neg- 
ligence.     The   accident  happened   on  kannheim  head  in   Uiicago,    oppo- 
site  the   entrance   to    St.    Jol:in'8   cen^etery,   which  lies   east   of   the 
Road;   both   ears  were  headed   southward;   with  Itr,    Grimm  .in   the  Ford 
oar  driven  by  him  were  his   son   and   two   other  young  men;    it  was   about 
7:30  o'clock   in   the  morning;   no   one  was  with  defendant   in  his   car, 
which  was    slightly  ahead   of  Grimm's   car.     Slmer  GriniiL,    the   eon,    tes- 
tified  that    as   Uiey   started    to  pass   def  endar.t 's    car   it    swun^   to    the 
east   toward    the   cemetery  entrance;    the   cars   collided   at   the   cecictery 
gate;    the  horn  of  Grimm's   car  was  blown  while  he  was  100   feet  back 
of  defendant's  car;    Grimm  received  injurirs   to  his  wrist   and  arm. 
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The  otJtier   two   occupaxits   of  Grijoum's   car  ^.a-ve   sabetantially   the   same 
testimony. 

The   question  ol*   contributory  negligence  on  the  p=trt   oT 
Grimm  was  properly  lel't    to   tiie  jury,    and   it   cannot  be    said   that 
the  verdict   ia  xaanil'estly  against   the  weigat   ol    the   eridence,      on 
the  other  hand  there  v/as   evideiice   that   as  Grimm's   car  ^van   almost 
up   to  defendant' 6   car   del'endsint,   without  warning,,    awurig  nis   car 
directly  in   the  path   ol'  the  other*      Ihe  iasuee  ol"  negli{i;ence  ol' 
defendant   and   contributory  negligence  of  Griroiu  vrere  properly  sub- 
mitted to   the   jury  and  we   see  no    reason   to   disagree  witix  the 
▼erdict. 

The  brief  lor  defendwit  has  not  followed  Hule   7  of  tais 
ccurk,    thereby  adding   to    the  difficulty  of  understanding  the 
points  raade. 

The  verdict  was   justified  by   the   evidence,    and  as  no 
reversible   errors  occurred  upon    the   trial    the   judyaent  is   affirxued. 

AFJFIRMED. 

Matchett   and  O'Ccm^or,    JJ, ,    concur* 
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RALPH  C.    SULLIVM,   iSxecuior   oT  t 
Estate  ol  ^ary  O'fieil,    llcfc^sf-^J 

vs. 

ARTHUR  GULP,    JAMES   SlUSHEM,    HAROLD 
EISEiiBERQ  and  LYLIS3/aioiiuL.uRG,  ) 

Appellees*  ) 


AL   i'ROM  MUI^ICIPikL    COJRf 
OF   CHICAGO. 

300  I.A.  609^ 


.„R.    PRHISI'DLNG    JUSTIOE  McdUHELY 
DSLIVBRSD   THE  OFlx^lQM  Ui'   THIS    COURT, 

This   is  a   suit   on   bondB   given   in   a   i'orcible  detainer  actitai 
brought   against  Arthur  Culp,    one   ol"   the   instant  dei'endaxits;    Judg- 
ment was   against   Culp   in   that    suit,   which  was  ali'inred   ii:   this 
court,      (260   111.    App.    443.)      Upon   trial   Xty    the   court   ol  this   suit 
on   the  bonds  Judgment  was  against  plaintil'l',   who   appeals. 

The  I'orci'ble  detainer  action  was  to   recover  possession  of 
the   I'irst   floor  apartment   and  garago  at  4417  V/est  Monroe    street, 
Chicago.      In   our  opinion  in   the   forcible  detainer  case  we   recited 
somewhat   in   detail   the  fiots,   which  will   not  be    repeated  hero.      On 
the   appeal   in   that   case  two  bonds  were   ^iven,    one   signed  by  defend- 
ant  James  Shlshem,    and  when  plaintiff  objected  to   this  as  insuffi- 
cient  an  additional  bond  was   given   si^^ned  by   defendants  Harold 
Sisenberg  and  Lyliss  Eiaenberg. 

Culp  went   into  possession  of   the  pret^ises  under  an   agreement 
to  buy  them;    subsequently  the  owner  advised  Gulp   that  a  clear  title 
to   the  pranises   could  not  be  {^iven,    as  one  of   the  mortgagees  nolding 
a  mortgage   on   the  pren.ises  had  instituted   foreclosuro  proceedings; 
both  the  plaintiff   in   the   forcible   detainer  proceedings  and  Culp, 
the  defendant,   were  made  defendants   in   the   foreclosure   proceedings 
and  it  was   decreed   that  out   of  the  proceeds  of   the   sale  Gulp   should 
be  paid  #2600.      IIOOO   of  which  was   the  amount  he  paid  on    the   contract 
of  sale,    and  ^1600.    the   amount  he  had  expended  on  repairs  on   the 
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premises. 

The  jfialn   del'ense  presented  in   this    eaus«  and  which  was 
sustained  by  the   court,   was   that   the   oarties  had   settlod   all   the 
matters   in   issue  between   them.      Three  witnesses  tes tilled  on  behalf 
©1'  the  defendant   to    this   settlement.      They  testified   that   after   the 
opinion  was   rendered   in   this   court   in   tixe   Torcible   detainer   suit, 
Shishem,    Gulp,  Mrs.    Gulp   and   David  3.    Hoirwich,    attorney  for  Arthur 
Culp,   went    to   the  office  of  Arthur  W.    Kettles,    T)iaintiff 's   attorney, 
and  after   coraputing   the  liability  of  Culp   to  plaintiff,    paid  Kettles 
#500  in   full    settlement   and   received   a  receipt   therefor.      The 
credibility  of  the   t»eti?:iony   concerning   thie  transaction   is   strongly 
attack-pd  by   counsel   for  islaintiff, 

David    3.   Horwich,    an   attorney  practicing  at   this  Ear,    testi- 
fied  that  he  had   represented  Culp   in    the   forcible   detainer  proceed- 
ings  in   the  l;unicipal   court   and   also   in    this   court;    that   subsequent 
to   the  opinion  of   tiiis   court  he  had  numerous   telephone   conversations 
with  Arthur  W.    Kettles,    attorney  for  plaintiff;    that   in    the   Buircier 
of  1931   Shishem,    Gulp,   fcrs.    Gulp,    and    the  witness  ilorwich  v/ent    to 
the  office   of  Kettles   and   discussed   the   exact   amount   for  which   Gulp 
would  be  liable  by  reason    of   the   confimiation  by   the  Ar^oeilgte    court 
of  the  jud^^paent   in   the  forcible  detainer   suit.      The  v^itness    live   in 
substance   the   conversation  with  Kettles   -    that    it  was   agreed  that 
CJulp   should  pay  ^500  in   full   settlement   of  all  obligations;    that   thfe 
was   done  and  Kettles  gave   a  receipt   for  this   to   Gulp;    lorwicn   told 
Kettles  he  was  leaving  town   and   asked  ELettles   to   prepare  a  satisfac- 
tion piece  of   the  Judgment   and   file   it,    and  Kettles  promised  to   do 
this,      Shishem   testified    substantially   to   tive   same    effect;    that 
Culp  paid  the  money  to  Kettles   and   received  a  receipt;    that    "every- 
body shook  hands   and  we  went  out," 

iirs.    Culp   testi.iied   that   she  was  present   at   thi«- ir.ee  ting  and 
that  Kettles    said   it  would   take  about    ^500    to   clear  up   everything; 


r 


ll«ri«cf  no  .b»iiija»^   ««eat«iij  i 
,  ^^;'*^oi••tJS   a' I'tl^tali  la    ,a^XJc{-»-'    . 


j.         ,aXwO 

■lOo  1*-"'  ■■ 


-1  ;jWo«rrr 

-b9»ooiff  Trifile*©fe  «Xcrio"io 


■-•»Jn»a#'xif«'i  "'9i*l 

:scriDXfrtf:vI  »fl;t   nri   83^ni 

,         .        ,         .  -.risirts  xcei:  irti 

f-<  •  u;  J  R  cf  ua 
i9i39Xcr#d8    XXi/'l    «i  00S#  x;««i  JiXi/oria   qXtfO 

■f.  ;  .  vt  3alv«9X!5j«w  9rf  aeXJldX 

t-  y,LlMliaMi«k4u»   hi^VltiBfi   raaxfairlE      ,airf* 

"ytuo    trt<»-'   ^w  brta  ItJbtiJSil  ioorfa  x^o^ 


ifXi/O   rioi 


hlo 


that   Gulp  paid  Kettles  this   amount,   receiving  a  receipt  which 
Kettles   said    "Oijld  release   any  obligation   on   the   bonds,     ;-.r&.    Gulp 
also   testified  that    she  had  not  teen  living  with  her  husband  I'or 
three  years   and  did  not  know  where  he  was* 

Kettles,    a  l;»rother-in-law  oi  plaintiff  Sullivan,    d&nies 
that   any   such  transaction   took  plaoe,    saying   there  waa  never  any 
discussion  with  reference  to   settieeient   oi'    the   case,      iiettles   stated 
on  direct   exa&^ination   that  he  had  been  disbarred  in   January,   193  7. 
In  In  re  Kettlea.    366  111.    Itib,    the  order  of  disbara^ent  may  be 
found*      The  ground  lor  tais  was  the  appropriation  to  his  own  use 
ef  money  belonging   to   a  client. 

Although  according  to  Horwioh  and   the  otners   the  money  was 
paid  by  Gulp   to  Kettles   in   the   summer  of  19  31,   plaintiff  made  no 
demand  upon  defendants   for   settlement  of   their  obligations  on   the 
bonds   and   did  not   bring  suit   thereon  until   xoore  than   seven  years 
had  elapsed  after  the   cause  of  action  accrued  and  about   six  and  a 
half  years  after  the  money  was  paid   to  Kettles  as   claimed.      I'iiis 
delay  in  maicing  any  demand  upon   defendants   raises  a   strong  pre- 
sumption  tnat   the  money  was  paid   as  narrated  by  defendants. 

Counsel   for  plaintiff    contend      that   the   testimony  of  the 
settlement  is  unbelievable,    as  plaintiff  never  would  have  accepted 
|500   in   settlement  of  a  claim  of  over  $4000.      This  includes   the 
rental  of  the  second  floor  of  the  premises  in  question,  but  the 
forcible  detainer  action  was  for  possession  of  the  first  floor  and 
garage  only,    and   the   appeal  bonds  ware   conditioned   upon   the  payment 
of   rent   due  or  that  may  become  due  by  reasora   of   the  witnnolding  of 
•the  premises  in   controversy."  They    Ud  not   authorise   the  assessment 
of  damages   for  witl-iholding  amy  other  premises. 

Plaintiff's   counsel   argue   that  Kettles  was  without   authority 
to   accept  less   than   the   amount  due  plaintiff  in   satisfaction  of 
plaintiff's   claim;    tliat   the   condition  of   the  bond  was  tiiat ,    if 
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defendant   should   I'ail  ir.  hie   appeal   in   tne   forcible   detainer  eult, 
the  principal   and   sureties  v/ould   "pay  all    reiit  due  or   that  ruay 
■beeome  due  tel'ore   the   Tinal   detern.inatiori   oi    this   suit";    ti^at  all 
the   rent   due  under   this   provision   at   the   tijaip  ol'   the   alleged  settle- 
ment was  |24iiO,    and  that  Settles  had  no   authority  to   accept  leas 
than   this  amount   as  a   coniproiiiise, 

iiorwich   testiiied   Ui^t  at   this  meetinai  in   the   oiTiee  ol* 
Kettles,    "we  discussed  witu  -xiiu  the  exact   auiouiit  lor  waich  ^^ulp 
would  be  liable   by  reason   oT   the   coni'i relation  ol'   tjae  appellate 
court   of   txie   judgaient   by   confession   entered   by   tae  Jaunicipal 
court";    that,    "kr,  settles   said   to  me,    'horvicii,   now  luucn  had  you 
figured  we  nave  jot   co^aing?'      I    said,    'According   to  my    conception 
of   the  law  we  would  be  liuble   to   you  for  rent   from  April,   1930, 
until    the  date   that  krs.    Gulp   received   the  master's   deed,    whicn  I 
think  was   in  Deceiuber  of  1930'";    tiiat  tiae   rent  was  figured  on  the 
basis  of  approximately  #60  a  mont^i  lor   8  months,   wiiich  made  #430, 
In  addition   there  were   court   costs,   whicn   ran   the  iigure  up   to 
$500,      iiorwich  further  teetii'ied   that  in  making  this  payment,    "I 
did  not    consider  that  I   was  paying  him  more   or  less    thar^  he  was 
justly  entitled   to,      I    did  not   consider   tnat  we  were  paying  iiim 
anything  in   excess,      1   felt  that  my  client,   Jaaving  lost   tne   case  in 
the  Appellate   ojsurt,    should  have  paid  rent   for  tnose    b  iuonths  at 
#60  a  month  I'rom   the   time   tiie   suit  was   started  until    the   time   that 
she  received  tne  ji^aster's   deed«      That  was   8  montas  at  460,   #10   court 
costs   and  #3   court   costs,      I    agreed  to   &l-'^d  riia  the   exact  aioount 
he  wanted." 

This  was  not   a  case  of   ooiiiproiMiee  or  payment   of  a  less    son 
than   the  respective   attorueya  believed  was   due.      Indeed,  in   this 
court   counsel  for  defendants  argue    tnat    tnere  is  only   a  total 
liability  of  i^395  ar^d  that  the  payment   to  kettles  was  excessive. 
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However  tiiis  inay  "be,    txie   testiuioriy  oi*  iiorwicn  is   defiiiixe   to   th» 
effect   that   tnere  was  no   understanding  tetween  him  and  iiettlee 
that  less   than   the   amount   due  was  paid.      Usually  an   attorney  ia 
empowered   to   receive  his   client's  nioncy,      iiuokiaan  v,    Alwood.   44 
111,    183;    Cual^ej;  v>  Agn&w.    83  111.,   194;   Allinaon  v.   Pierson.    285 
111,    337. 

The    trial   court   in  weigiiing   the  evidence   comoiented  upon 
the   fy.ct   tiiat    the  only  witness  denyini;  the   settiei^ent   testified  to 
■fay  iiorwich  and    otiiers  was  L-ettles,    the   disbarred  attorney,   wx^o  had 
represented  plaintil'f   in   all   the  litit,ation    concerning   tkie  property. 
He   also    coiaiiented  upon  tae  long  period  of   time  which  elapsed  tefor* 
any  deiiiand  was  made  upon   defendants. 

It  h'?.s  teen   settled  by  very  many  decisions   that   the   finding 
of   the   trial    Judge,   who    tries  a   case  without  a  jary  and  hears   and 
observes  the  witnesses,    should  not   be   disturbed  unless  his    conclu- 
sion  is  majiifestly  against   the  weight   of  the   evidence.      City  of 
guincy  v.   K-em-^er.    304   111,    3G3,    307,    --oid  many  other  cases, 

Applying  this   rule,  we  are   of  the   opinion    that  we  would  not 
■be   justified   in   eonoluding  that    the   trial   Judge   should  not  have 
accepted   the   testimony  presented  by  defendants   showin^i  a   settiei..ent. 

As  we   see  no   convincing  reason  to   disturb   the  judgment,   it 
is  affirmed* 

AFiriHKED. 
Matchett   and  O'Connor,   JJ, ,    concur. 
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THE  PEOPLE  OF  TKB   SIATE  OF  ILLIi.OlS,      ) 
Del'endant^n  Error,        ) 

1    J&R^0i  XO  QRlhJii&L  COURT 
TB,  X  /  /     I       ) 

iOiT   COOX.  COUliTY. 
PATRICE   J,    BlLLIiT&S, 

PI  c.  i  K  t  i  1>  ,.^d»"'-u,  r  r  o  i»         H  n 

300  I.A.  609 

BEILIVBRED   THE  OPIiflOl^   0?   THB   COURT. 

Defendant,  rith  Ros«  Marie  Geranarelli,   wae   charged  r/ith   con- 
spiracy to   cheat  and  defraud  certain  parties  and   to    embezzle  and 
conycrt   to   their  own  use   certain   interest   coupons   and   divers   checks. 
Roee  *.arie  Gennareili  rae   alloweri   a  separate  trial   and  testified  on 
■feenaif  ol'    the  State   ir.   the   instant   case;    a  jury  found   defendant 
Billings  guilty  and   fixed  hie  puniehment  at   iaiprieoniaent   in   the 
p«aitentiary  and   a  fine  of  i-lOOO;    he  aas   sued  out   tiiis   writ   cf   error, 
seeking  a  reversal  of  the   jud^iment. 

i-isg   aennarelli    testified   taat   she  was   28  years  of  age   and 
had  teen   in   the   eaiploy  of  the  Securities  Service  Corporation;   her 
duties  were   to  handle  bonds  of   the  Book-Cadillac  notel  p roper. ies, 
which  was  under  reorganization;    that   she  Eict  Billings   at   a  tallroo* 
in  April,    19  36,    and    thereafter   saw  hia  about    three  nignts  a  week; 
that  thereafter  Billings  received  from  her  cash  and  numerous  checks 
and  money  orders  which  she  had  stolen  from  her  eiuployere  at  de- 
fendant JBillir.gs'  request. 

Defendant  first  makes  the  point   tnat  the  State  failed  to 
prove  defendant  guilty   of   a  conspiracy;    that  kiss  Gennarelli    testi- 
fied  taat   she  did  not   do    the   tilings   cnarged  in   the  indictment  by 
•g^'ceii.ent  with  defendant,   but   under   coercion  or   threat  by  him.      It 
Is  adraitted  that   she   stole   and  embezzled  the  funds  in  question   and 
that  the  defendant  received  and  converted   them  to  his  own  use. 

Miss  Gennarelli    testified   that   the   defendant   asked  her  tc 
cash  some   coupons  belonging  to  her  employer  and  ^ire   the  proceeds 
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to  him,  promising  to  pay  it  back;    that   the  following  day  she  «x- 
trcictfed  aoH-e  interest   coupons  belonging  to  her  employer,    eent   tho« 
to   the   bank  by  a  JBeseenger  boy,   who   cashed   thera  and   turned  over 
the   procseds,   fiOO,    to  her;    that   the   same   evening   she   gave   r,iiia 
to   defendant,   and  he   inquired,    "Did  anybody  notioe   anytning?" 
that   Bhe   replied,    "So";    that  he   said   "It  was   easy,   wasn't   it?" 
IVo   days  later   she   again   saw  defendant,   who   told  her   to   get   soaie 
more  money  froii   the   office;    on  her  rep]  ying   that   she   aid  not  -want 
to   do   that   3Jiy  more  defer daiit   gaid  hf*  iuid   a  lot  of  morey  and  could 
pay  it  back,    and   "Whater^r  you   are  doing  is   for  both  of  us,    and 
you  will  nevfir  be   sorry  as  I  -vrill   take   the  blame  if  anything  comet 
up   down   at   tlie  office";    that    thereafter   she   continued  her  pecula- 
tions almost   every  week,   giring  tne  money   to   defendant;    that  when 
defendant  went   to  Hollywood,    California,    she  purchased  with  the 
eash  proceeds  of   stolen   coupons  American  Express  money   orders  pay- 
able to   defendant,   wliich  he   received  and  used;    that   she  was  aJ'ter- 
ward   employed  by  S,   W,    Strauss  &.  Uo.  ,  vhere  Mr,  k,    C,   Ivaehn  was 
manager  of   tiie  bond  departu^eiit   and   she  was  under  his   supervision; 
that    Bhe  used  to  lay  a  bunch  of   checks   on  his  desK  for   sit,nature, 
an'5  he  woul/l   sign   and    retujn   then  to  her;    tnat   through  this  means 
she   obtained   some   seven   checks   signed  by  kr,   Kuelin,    eacu  payable 
to   defendant   in  amounts   ranging  from  $220   to  $420;    that   she  nmiled 
these   checks  to  the  defendant.     Miss  Geimarelll  testified  this  was 
done   "not  as  a  result  of  any  agreenient";    t.iat   she  give  defendant 
this  money  because  she  was  afraid  of  him. 

■Defendant   testified  that  Miss  Gennarelli   told  him  that   she 
had   been    in   an   accident   and  had   received  a  largs   soiii  of  money.    Ghe 
denied  making  any  such   statement.      Defendant   repeatedly   testil'ied 
that  he   did  net  itake  any  demands   on  Miss  Gennarelli   and   did  net 
threaten   to   exnose  her  and  did  not  in   anywise   threaten  her;    that 
he  did  not  know  the  laoney  she  gave  him  was   stolen. 
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Defendant   citss   cases  defining  cons  piracy  as  a  cou.lDin*tion 
of  two  or  luore  persons  to  accoaipiiisii  "cy  aoms   concerted  aetioa  soma 
criminal   or   urlwirfiil  purpose,      Tri'Dane   Jo.   v>    T.-.oapson.    342  Hi. 
503,    sni   also   cites   cases  where   there  was  no  proof  of  sjr-y   co/icerted 
acticn  or  agreemeiit   tderefor,   but  merely  a  passire  cognizcvnce  of 
the  --rongful    act»      It   ib   ar-ued   tr.at   the  emtezDleEr.enta  were  not    the 
result  of  any  agreement  between   defenaant   and  iViss  Gennarelli,   but 
that    9G(^  v'aa  forced   to   do   the  wrongful   acts  because  of   threats 
made  by  him.      The   evidpnce  do  pa  net   support   thie   defcnee.      She  was 
▼ery  bucL   in   love  with  defendant   and  -lid   as  he   requeeted  bec&use  of 
this5  unfortunate  infatuation,      She   expected  tc  be  married  to  him, 
and  this  wss  a  moving  factor  in  her  actions. 

People   enter  into   aereementt   through  a  variety  of  v.iotives. 
One  party  to   an   agreement  may  be  aiovtd  thereto   by  one  tiotive  and 
the  other  party  by  an   entirely  different  motive,   but   the  agreement 
to   do     a     wront-;  thing   through  joint   action   corces  witnin   the  legal 
definition   of  a  consoiracy   to   do   an  unlawful   act.      The   evidence 
here  supported  the   charge  of   conspiracy. 

It   ie  next   said   that   the    trial   court   erred   in    suiBtaining 
objectiens   xo    the  testiaony  of     krs,    Qene  Charters  concerning  a 
certain  telephonic  conversation   between  defendarit  and  kiss  Genna- 
relli.     Mrs,   Charters   testified   that   she  was  an   exoerienced  court 
reporter  of   the  Criminal   court  of   Uook  county;    that   she  was   employed 
to  reoort  a  telepuonic   conversation;    that   sae  dialed  ta«   telephone 
number  of  Miss  Gennarelli,    a  woman's  voice   responded,    aDd   she   then 
transcribed  a  conversation  wnicn   tooK  place  over  tne   telephone 
between  defendant,   who   was   sitting  in  an  adjoining  room,    and  the 
woraan  et   the  other  end  of  the   telephone  line;    she  was  asjted  if  sh9 
could  identify  this  woman's  voice   and.    alt^xoufe^ii   repeatedly   ques- 
tioned about   tnis.    said   sae   could  not   identify  it   as    the  voice   of 
Miss  uennarelli;    thereupon,   upon  motion   the   trial   court   sustained 
Objections  to  her  readin^^  from  her  shorthand  note,   this   conversa- 
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tion»   and  the   record  indicates   tiiat  del'endant 's   counsel   abandoned 
the  attevpt   to   iir.reacb  i'issGennarelli  "by  the   teatinony  of  .  rs. 

Charters.      No  offer  was  made  as   tc  what   the  witness  would   testify. 
Su'bcequently,  however,   the  court   did  permit   the  testimony  cf  de- 
fendant  concerning  this   alleged   conversation.      h.ieB  Gennarrlli 
denied  having  any  converBation  with  def^nd&nt   at   the   time    stated 
Toy  Mrs#    Charters  nx.d.   told  in   some  dets.il  of  her  presence  elsewhere 
than  at  her  ho'ne  at   the   time  mentioned  by  i;rs.    Charters. 

Severe   criticism  is  made  hy  defer;dant'B    ccur.sel   of   the 
conduct   of   the   trial    Judge,      ?/e   regret   to    say   that   the   trial   court 
rather  encouraced  frivclity  on   the.  part  of   tiie   attcrr.cys   both  I'or 
the  Strite   and   for  the   defendant.      The   court   referred  JLore   th&ii   oace 
to   the  ^ell   known  vaxitriloquist '  s   duim-'y,    "Charlie  iicCarthy," 
probablj'-   to   the   as-ueer^-ert  of   the   jurors   -xnA   others   in   the    court 
roon;   hut   these   r^^arks  were   at    the   expense  of   the  attorney  for 
the   State,    and   could  not  htive  heen  prejudicial-  to   defendant. 
Also,   there  were  useless  and  undignified  reniarks  cxade  hy   the 
assistant   Stat-ps's  attorney  and,    to   a  certain   extent,  ty  counsel 
for  defendant.      It  would  he  useless   to   extend    this  opinion  "by 
narrating  a:l   trie  o'bjectionable   stateii.tsnts   and   oociiuents  made  "by 
the   court   and   the   rf^speotive  counsel   in  the   case. 

It  is  eeeiiiinfeily  recognized  as  proper  practice  for  a  defense 
counsel    to   impart  an   air  of  lightness  or  frivolity  to   the   trial  ©f 
a  criminal   charge;    to   cause  a  case   to  he   "laughed  out   of   court"   is 
generally  recognised  ae  favorable  to  a  defendant.     Wiiiie  we  deplore 
the  manner  in  which   the  present   case  was  tried,   we   cannot    say  that 
it  was   80   prejudicial    to   the  defendant  as   to   justify  a  reversal. 

Police  officer  Dobert  was  asked  whether  he  knew  the  reputa- 
tion of  the  defendar\t   for   truta   and  veracity,    to   which  he   replied, 
•Bad."     He  was   then   asked,    "Would  you  believe  him  under  oath?"   and 
his  answer  was,    -I  w(,uldn»t.-     The  point  is  made  that  there  was  no 
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showing  that   this  reputation  was  based  on   a  general   reputation  &£ 
the  defendant  in  the  neighborhood  where  he   resided  or  did  buainess, 
nor  ol*  any  particular   time,    citing  The  Jpeople  v,    Willy.    301  111. 
807,    and   The  Pe ot>1  e  v .   '^ ehn er .    326  111.    216.      iheee   cases  hol4, 
in    substance,    that   an   opinion   as   to   the   repuiatiof!   of   a  defendant 
must  not   rpst   on   isolated   instances  but   upon  the  general   reputa- 
tion.     The  question  was  objectionable,   but   the  answer  supplied  the 
necessary  facts.      Officer  Dobert   testified   tnat  he  had  known  de- 
fendant  frir  about   eight  years;    that  he  knew  hie  reputation  from 
police  offi  ers    in-'   also   from  certain   citizens  -whose  names  he 
gave.      The   criticisiu  of  ids    testiiiony  properly  goes  more  to   the 
weight   to  be   given   it   than   to  its   competency.      The  People  ▼.» 
Hicks.    362  111.    238. 

Defendant    contends   that  the   court's   instructions   to   tne 
jury  were   confusing  ani  not   applicable    to    the  facts,      I'iie  objections 
for  the  most  part   are  technical    and  not   of   sufficient   i.'cportance   to 
require  a  reversal.      They  for   the  most  part    state  the   general   rule 
as   to   the  crime  of   conspiracy.     We  see  no   reversible  error  with 
reference  to   these  instructions. 

We  hold  that,  while  we   deprecate   the  manner   in  which  tne 
case  vas   tried,   yet,    in  view  of   the  convincing  character  of   the 
•Tidence  presented  as   to   the  guilt  of  defendant,    the   judrJiient 
is  affirmed* 

AFilHklD, 
Matchett  and  O'Connor,    JJ. ,    concur. 
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raiTSD   STATES  GYPSUk   COMPANY, 
a  Corporation, 

THUi-AS   D.    hAdALL,    GHICA/O    3Ai.ITAR|UAl , 
a  Corporation,    et   al. 


aCOi^OMY  PLJi^UIi^O   &  jl|^:a.a4UiiiiI'Aii"5f, 
Inc.,    a  Coroora|4j^f  and   JOi  ifeO]:l|SKY 
and  CiiAiiI^o,^l^''^doing  "business  lis 
Economy  P^affibi^g  &  Heating  Compai^, 
#*'     ^F  iipp  ell  an  t  s  , 


▼«« 


J0HAK1>.A  HABJsailCHT, 


J|APPs|l.   ?ROK   CIRCUIT 
I^OUrI  of   cook   COUiCTY. 


Appellee, 


boOI.A.  610 


kR,    JUSTICl  O'COiiiiOR  DELIVERED  THE   OPIKIOB  Oi"  THE    COURT. 


By  this   aiopeal   the  Economy  Pluiri"bing  h  Heating  Cor'ipany,    Inc.  , 
a  corncration,    and  J"oe  Kominsky  and  Charles  Rose,   doing  business   as 
Economy  Plurfiting  d  Heating  Company,    seek  to   reverse    that  part  ol*  a 
decree   entered  "by  the   Circuit   court   of  Cook   county  denying   their 
claim  of  '^9,160  for  a  mechanic's  lien  £uid   disaissing   their  inter- 
vening petitions   for  want  of  equity. 

Au(7uet  1,   1929,   Dr.  Alexander  kagn us  was  president,   principal 
stockholder   ;inl  the  active  head   of   the  Chicago   Saniti.rium,    Inc., 
which  operated  a  private  hospital    for  mental  patients   at    39th   street 
and  Prairie  avenue,    Chicago.      The  hospital  was  lonatod   on  lots   47, 
43  and   49;    the  adjoining  lots,    50,    51   and    52,   were  unij.proved  and 
then  omied  hy  Dr.  iviagnus;   hs   conve;red  the  lots   to   the   3anitari\im. 
Mrs.    Johanna  Habenicht,   ^sfho   is   defending  that   portion  of   the  decree 
appealed   from,  ipas   a   atoclciiolder   and  a  director   in   the   sanitariuai 
and   the  mother-in-law  of  Dr.  i^agnus. 

AUii,uit  1,   1929,   Magnus   and  tlie  Sanitarium  entered  into   a  con- 
tract ?/ith  Thomas  D.   Randall   and  Harold  Vagtborg,    doing   business  as 
Randall    f;jfid  Vagtborg,    for  the   construction   of  a  new  hospital  building 
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on  lots   50,    51   and   52.      Aftejrward  Randall   and  Vagtborg  entered  Into 

a  number  of   sub- contracts   it>r  tiie   construotion  of  tiie  hospital,    t^o 
of  which  were  v/itli  the  Economy  Plumbing  &  lieating   company,   ^pherety 
the  latter  agreed   to   install  plumbing  suad   B«werage  I'pr  $13,200      and 
the  heating   system  for  #8,800,   or  a   total   of  $22,000;    this  work  was 
done   to   the   satiefaetion   of  all,    and    the  Economy   cocipany  in   addition 
did   extra  work   for  which   it    is  agreed  it  was   to  be   paid  11160;    the 
work  was  completed   July  23,    1930,    and   for  it   the  Economy  company  was 
to  be  paid  |23,160;    it  has   reeei-«ed  but  $4,000,    leavinf-s  a  balance  of 
$19,160. 

It  appears   that   almost   from  the  beginning  of   the   c  nstruction 
of  the  hospital  building  the  Sanitarium  was   in   financial   difficulties 
and   J'rom   that   tit^e  a  number  of  nlans  were  proposed   to   raise  money  to 
pay  for   the  hospital  building  but  none  of   them  was   succensful,    so 
that  a   great  many  claims  for  work   done  and  material   furnished  are 
still   due   and   unpaid.      The  Sanitarium  and  Dr,  Ma^^us  have   since   ^ione 
through  bankruptcy. 

April  15,    1930,    the  a.    S.    Gypsum  Co.    filed   its  petition   fora 
mechanic's  lien   in    the   Circuit   court  of  Cook:   county  and   on  August 
19,   1930,    the  Economy  company  fil<»d  its  intervening-  petition  in    that 
proceeding  to   foreclose   its  mechanic's  lien   for  \!519,16C;    it   alleged 
that   on  August  13,   19  30,    it   served  its  notice   for  mechanic's  lien 
on   the  owners  of  the  property. 

Some   time  afterward  a  coKiEiittee  representing   creditors  who 
had   furnished  labor  and  material   on   the  bail:iing  was   foreed.      On 
June  28,    19  33,   more  than   three  years    ttfter   the   Circait   court  proceed- 
ing was   instituted,    the   committee   filed   its  bill    in   the   Superior   court 
to   foreclose   a  bond    issue  of  #50,000,    the   bonds  being  dated   June  15, 
1930;    it   apT)earB   there  was  but   112,503,15  due  under   the  bond  issue. 
Afterward    virs.   Habenicht   filed  her   cros?  till   in    the   Superior   c-urt 
suit  to   foreclose  a  trust   deed  on   the    souta  naif  of  lot    50   and  lots 
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61  and   52,      It   is   alleged   the   trust  deed  was   given   to    secure  an 
indebtedness   of  "Dr.   magnus  incurred  June   29,    19 S3,    I'or  ^20,000, 
Mridenced  ty  two  principal  notei,    one   for  ;|5,00C   and   or^e   for 
$15,000,  witn  interest  at   &4;    that   these  notes  were  due   on  or  be- 
fore October  1,   1928,    and   that  they  were  giverc   for  a  portion   of 
the  unpaid  purchase  priee»      In   the  raeantime  Joe  i^o»ineJcy  and 
Charles  Ross,   who  had  been  doing  business  as  partners  'onder  the 
naac  of  Economy  Plusibing  &  Heating  Company,    caused   a   corporation, 
the  Sconomy  Pluaibing  &  Heating  Coiapany,   Inc.,    to  be   organized  to 
continue   the  business.      This   corporation  filed   its   answer   in   the 
nature  of  an  intervening  petition  in  the  Superior  court   case,     A 
number  of   other  parties   filed   claims  for  mechanic's  liens   in   the 
two   cases,    the  Circuit   court   case  was  referred  to  a  master  of  that 
court  and  the  Superior  court   case  to  a  master  of  the  latter  court. 
After  some   evidence  had   teen   taken  orders  w.re   entered  trarisferring 
the  Superior  court   case   to   the  Circuit  court  and  the  causes  wer« 
consolidated  and  disposed  ©f  as   one   case,   but   one  decree  being 
entered, 

A  number  of  mechanic's  lien   claims  were  allowed  and  a  number 
of  others   disallowed.      The  question   of   the  priority  of   some   of   them 
was  by  the  decree  reserve-l  for  future   consideration. 

While  not  important   in   this   case,    yet  we   think  we   ou^jht    to 
say  that  the  decree,  which  consists  of  89   typewritten  pages  in   the 
record,   raif^ht  have  been  much  shortened  if   the  provisions   of  paragraph 
3,    section   64   of  the   Civil  Practice  act  had  been   followed,        Ths 
record  (pleadings,   evidence,    ejdiibits,  master's  report  and  decree) 
is  voluminous. 

The  master  in  his  report   recommended  the  disallowance  of  the 
Economy  Company's   claim  both  as   a  partnership   and  as  a  corporation 
and  gave  a  number  of   reasons   therefor.      They  were  incorporated  in 
the  decree   and  we   shall    consider   them. 
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The  raaster  found  Uiat  the  Economy  eompaxiy  on  Oetober  16, 
1930,   "raived   all   claiaiE   for  liens  by  executinfe  &  written  waiver. 
The  written  waiver  is   in   the  record   and  is   in   the  usual   form.      It 
recites  that   in   coneideration  of  ;i'15,3G4   the  Bcoiucny   company  waiTse 
ite   right   of  lien,    :^d   that    the  balance  due  on  iiconomy  ccanpany's 
contract   is     ^3900.      The   evidence   snows    tiriat  the  416,304  was  paid 
Toy  delivering  debenture  bonds  for   that   amount   to   the  iicor.omy  company; 
that  BO  part  of  these  debentures  has   ever  been  paid;    that  tue  deben- 
tures were   executed  juarsuant   to   a  pror,osed   agreement   to  be   entered 
into  by  all   the   creditors  of   the   Sanitarium;    that   the  waiver  was 
delivered  by  the  liconomy  company  to  Victor  P,    Jfranic,    one  of  the 
parties   to   the  proposed  agreement   for  settlement  of   all    the   claims 
against    the  Sanitariua,  with   the  understanding  that   the  waiver  was 
not   to  be  delivered   to  the  owners  of  the  property  unless  and  until 
the  deal  v/as  eonsumfuated,   and  that  a  eonsHerable   time   after  the 
delivery  of    the  written  "Waiver  Frank,    through  mistake,    delivered   it 
to   the  O'sraers  of  the  T)roi3erty,      The  evidence   furt  ler   sho^'^s   that   a 
number  of  creditors  refused   to  becone  oarties  to  the   eettlerrient 
agreement, 

'itva  waiver,   having  been   conditionally  deliv-?red  anA   tiae 
condition  never  having  been  perfoiaaed,  was  not  binding  on   the 
Economy  company,    -uic!   its   olai.i.  for  lien  ?^a9  not  T?aived,      V/e  tiink 
the   finlin.i:;  of  the  master  and   tiie   chancellor   ic   a-'ainst   the   evidence^ 

The  master   also   found,    as   dil   the   decree,    that   the  Bcoao»y 
comtjany  waived  ita    olrii^Ti  i'or  lien  by  becoming  a  party  to   an  agreement 
of  February  27,   1951,  'thereby  it   agreed  not   to   institute  any  mechanic's 
lien  or  other  proceeding  to   enforce   its   claim  for  lien.      The  written 
agreement  was  drawn  u-^    in  an   endeavor  to   settle  all   the   cub-con  tractore ' 
claims   against  the  property.      The  Sanitarium,   Dr.  Magnus,   Vagtborg  and 
Rose,   w>io  w»re  desifiiated  in   the   contract   as   the  co.nunittee,    and  Centrri. 
Manufacturing  District  iar.k   signed   the  j^.i^r^-^ent,    and   it  was  also    to  J 
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"be  signed  "by  the  creditors. 

Tlie   evidence   showB  that  by  a  former  agreement   the  Sanitarium 

agreed  to  pay  35^  to   the  creditore  in  caoh,   whio^^  had  not  "been  done; 

that  it  had  been  unable   to  pay  for  the  construotion  of  the  building, 

to 
and  that  it   agreed  to   turn  over    tixe  hospital/the  coiumitte  to  be 

operated,    etc.,    the   income   to  be  distributed   to   the   creditors;    that 
Upon   demand  by   the   coiumittee    the   creditore  were    to   diEiidss  all   pro- 
oeedinge   to   enforce   their  liens   the,    pexiding,      Soiue  of   the   creditors, 
including  the  Economy   coii-pany,   signed  the  agre^uent;    the  Economy 
company  showed   the  amount  of  its    claixi.  to  be  ^2800;    several   refused 
to   sign;    the  matter   fell   through,    all   efforts   to    refinance   the   Sani- 
tarium  failed   and   it  was   adjudged  a  bankrupt  i-ioveniber  9,   1933;   Dr, 
Magnus  was   also   adjudged  a  bankrupt  November  1,   19  33.      Some   of   the 
claimants,    including   the  Economy   company,   proceeded   to  prove  up   tneir 
claims   in   the  procepdings  in  ^iiic'i  they  filed   their  intervening  peti- 
tion.     Under  the  facts  as   disclosed  by   the   evidence,   we   think  the 
proposed  agreement  of  February  27,    1931,   v?as  never  carried  out   and 
that   the  Bconomy   company  did  not  waive   its    claiin  for  lieii  by  signing 
it. 

The  master  also   found   tUat   the  Econoi..y  company   did  not   serve 
a  proper  notice   of  lien  upon   the   ov/ner,      Xhe  notice  was   dated  August 
14,   1950,   within  a  iixonth  after   the  last   t'ork  done  by   the  Economy 
coBipany;    it  was   addressed   to    the   Sanitarium,   Dr.  itagnus   and  liiomae  D, 
Bandall,    one  of  the   original    contractors;    it    stated   that   the  iSconoay 
ooiEpany,    a   corporation,    had  been   "employed  by  Thomas  D,   Haridall    to 
furnish  plumbing,    sewerage   arid  heating",    aiid    die  ixiaater  found   the 
Betic**  w-.s   insufficient  because  Thomas  D.   Handail  was  not    uie  original 
contractor,   but   that   Thomas  D,   Randall   and  harold  Vugtborg,    doing 
business   as  Randall   ,and  Vagtborg,   were    \Ai'.-:  original    contractors.      The 
two   contracts  made  by   the  Econoi-.y   co^jpany  v.ere   signed  by  Xaomas  D, 
Bandall,    whereas    the   general   eontraotor  was   the  partnsrsuip  of 
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Randall  ard  Vagfborg.  We  think  this  oTojectiox-i  is  hypereritical 
and  v?ithout  merit.  United  Cork  Companies  ▼,  Volland.  365  Hi,  564, 
Moreover,  no  notice  was  required  for  the  reason  that  liandall  and 
Vagfborg  delivered  to  the  owners,  Dr,  Lagnus  and  the  fianitarium, 
a  sworn  statement  in  accordance  with  section  5  of  the  Mechanic's 
Lien  Act,  wliich  showed  the  Seonomy  con.pany  to  he  one  of  the  sut- 
contractors  and   the  aoioant   of  its   contract   to  he  1-22,204, 

The  master  also    found,    as   6id   the   decree,    taat   the  Sconemy 
company's   claim  for  lien   •hoold  not  "be   allowed  "because   the   claim 
was   then  "being  prosecuted  by  the  JEoonomy   coiapany,    s   corporation 
organized  on  August   4,    1930,    and   that  its   claim  vras  "based  on  an 
assignment   of  the   claim  "by  Kominsky  and  Ross   doing  business   as 
the  Economy  Plumbing  &  Heating  Company,   a  partnership   alleged  to 
have  been   foiroed  on  August   5,   19  30;    that  the   notice  of   claim  for 
lien  was   served  August  14,   19  30,    in   the  name  of   the   corporation, 
while   the   answer  in    the  nature  of  an   intervening  petition   claiming 
a  lien,  was  filed  by   the  partnershi]^  August  19,   19  30;    ti^^iat  on  that 
day  the   claim  was  owned  by  the   corporation    and   siiould  have  been 
filed  by  it.      We   think   this  finding  is   exceedini;ly  refined   and   in   a 
degree  hypercritical   aoid   altogether  unwarranted. 

The  orij.inal  petition  of   the  Iconomy  eompany  for  a  lien  was 
filed  August  19,    19  30;    its  work  was   completed   July  23,   1930,      The 
Economy   company,    a   corporation,    filed  axi  amended  petition  by  leave 
of   court  May  25,   1937,    showing  it  was   the   assignee  of   the  Economy 
company,    a  oartnership;    in   all   other  respects   the  ori-inal   and 
amended  petitiont  were   identical.      We   think   the   amended  petition 
cured   the   technical   defect   and    related  back   to    the   tiine  of   the   filing 
of  the  original   intervening  petition,    and   that  the^  finding  of   the 
master  and   the   decree   that   the  Economy  company,    a   cornoration,    did  not 
file  its   claim  within   the    statutory  rjeriod  is  without  merit. 

In  UnitedJ^k^pmjjanJ^^  365  Hi.  564,  a  nroceed- 
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ing  to  enforce  a  mechanic's  lien,   in  reply   to   the  contention  that 
the  statute  providing  for  a  mechanic's  lien  must  be  stricyly  con- 
strued,   the   court   said   (p.    372):      "The  doctrine  of   strict   construc- 
tion was  never  meant   to  be  applied  as   a  pitfall    bo    the  unwary,    in 
good  faith  pursuing  the  path  inarkec3  "by  the   statute,   nor  as   aui  ambus- 
cade from  -sThioli  an  adversary   can  overwhelm  hiia  for  an   immaterial 
misstep.      Its  function   is   to  preserve   the    substantial   right!  of   those 
against  whom  the  remedy  offered  by  the   statute  is  directed,"     The 
court  then  refers  to   sections  7  and  9   of  the  Act  and  continuing 
said:      "These  provisions  of  the   statute  disclose  a  manifest  legisla- 
tive intent   to   remove,   as  far  as  practicable,    technical   requirements 
as  a  material   element  of  the   right  to   enforce  a  valid  lien,    and  to 
clarify  questions   touching  t^  materiality  of   the   steps  prescribed 
by  the    statute.      A  salient  provision   is   that  no  lien   shall  be  de- 
feated because  of  unintentional    error." 

Upon  a   consideration   of   the   entire   record  it   appears  that 
the  Economy  conpany  performed   its   two    contracts   to   the   satisfaction 
of  everyone;    that   there  is   still   due   ^nd  unpaid  to   it   |ie,160;    that 
all   th?   several  plaraa   for   the   settlement  of  all   the   claims  of  credi- 
tors of  the  Sanitarium  fell   through,    and   that  tixe  propositions  men- 
tioned  in   each  of   them  are  not  binding  on   the  Economy   company.      It 
is   true  it  has   received  |15,304   deberitutes,    end  although   thfey  are 
worthless  and  were  worthless  all    the   time   they  s.iould  be  returned, 
as  the  Econony  company  has  offered   to   do. 

We  hold   that   the  Rconomy  coi-pyny   is   entitled   to   a  luechanic's 
lien,   and  accordingly  tnat  part  of  the  decree  of  tne  Circuit  court 
of  Cook   county  appealed  frcm   is   reversed   a-nd   the  mattfer  remanded 
with  directions   to   allow  the  Economy  Company's   claim, 

REVERSED  AKD  REMANDED  WITH   DlREGTIOliS. 
MoSurely,  P.    J,,   and  Matchett,    J.,    concur. 
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WILMA  S,    KINKBY, 

Appellant, 

vs.  ^ 

PHILIP   C.   LlfiDGBlK    et   ^, 
Appelle 


APPEi^   FRCii^U:^RlOR   COURT 
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X. 


i^^,   PRSSIDIITG   JUSTIGB  McSURSLY 
EteLIVEKED   THE   OPIi^Oil  Oi^   THE   COURT. 

This   case  iias   already  teen  bel'ore  us,    and  in   an  cpinion 
rendered  June  15,   1938,   we   reversed   tiie   decree  and  remanded   the 
cause,    (296   111.   App«    535.)      Waen   the   case  was  reiuandcd  plain- 
til'f  moved   to   redocket   it   and   asked  I'or  a  new   trial;    the   court, 
after  exaniining  our  opinion,  held  in  eJTect  tnat  it  decided  all 
the   issues   in    the   case   against   the  plaintiif   and  denied   the  motion 
to   redocket   and  lor  a  new   trial,    and   entered  a  de<Sree  approving 
the  trustees'   account  and  dismissing  plaintiii's  complaint  as 
to    certain   defendants. 

Without   repeating  all   the  facts  as   stated  in   our  former 
opinion,    it   is   enough   to    say  that  plaintiff  filed  a  complaint 
asking  for  an   accounting  against   the   defendants,    as   trustees  under 
a  trust  agreement  dated  January  13,    1922,   which  trust  was   created 
by  plaintiff's  mother;    the   coiuplaint   alleged  tnat  at   the   time  of 
the   execution   of  the   trust   agreement  her  mother  turned  over  to    the 
two    trustees   certain  mortgage  bonds;    tnat  from  time   to   time   the 
moneys  invested   in   these  bonds  were   reinvested  by   the  trustees   and 
that    this   continued  for  many  years;    that  plaintiff's  mother  died  July 
2,    19  24,    and  plaintiff  became  21   years  of   age  November  23,    1935.    The 
complaint   in   substance   charged   that   the   two   trustees,   ffred  P, 
Heitman   and  Philip   C.   Lindgren,    in   flagrant  violation   of   the  trust, 
purchased  bonds  fron   the  Heitman   Trust  Company,    a  corporation  in 
which  they  were  the  principal  officers,  well  knowing  that  the  bonds 
were  worth  considerable  less   tnan   the  face  value  at   the   time  of 
their  purchase,   and  that  the  trustees  have   charged  the  estate  the 
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full  face  value  ol*  the  tonde,  plus  interest;    til's   coiaplaint   des- 
cribed  the   s-peciiio  bonde  whicn  it   was   alleged  delondarit   ti'usteea 
had  purcHaaed,      Xhe   cause  wae  referred   to   a  ffi«48ter  who    took  evi- 
dence said   liled   a  report,    finding  tiiat   the  material    allegations   of 
plaintiff's   complaint  had  been  proven,      J?rsd  P.    iieitr.ftfi  having 
died,    an   order  was   entered   tiiat    tirts   suit  proceed   agaimst  Blla  G, 
HeitiTian,    as    executrix;    objections   and   exceptions  were   liled   to    the 
master's  mport,   which  were   overruled,    and  a  decree  was    entered  In 
accordance  with  the  recoamiendations  of  the  master;    the  decree  ordered 
that  plaintiff   recover  from  defendants  #12,284.13.      It   is   that   de- 
cree which  was   reversed  by   this   court. 

In   The  People  v.   V-'aite.    J243  111.    156,   ICG,    it  was  held   that 
when   a  cause  was   reEtsunded  generally  it  waa  not   cpen    in    the   trial 
court   as  to   questions  presented  by   the   record  and  decided  by  the 
court  of  atjpf^als;    that    "The  judgment  of  this   court   as   to   all   the 
points   ojnd  questions  presented   and  decided  forever   concluded  the 
parties   anii    they  could  not  be   reconsidered  by  the    county   court," 
The   Supreme   court   lurtuer  held  that   if  no    specific   directions   are 
given   in    ti*e  recianding  order,    "it  ijiust  be   determined   froic  the  natu» 
of   the   case  what   further   proceedings  iRculd  be   proper   and  not   incon- 
sistent wita  tne  opinion;"    that    "it    is    the   duty  of   the   court   to 
wnicii  the   cause  is  re...;uided,    to   examine  the  opihion   anc^  proceed  in 
conformity  7/ith   tne   views   expressed  in   it."      To    the    sarae   effect   is 
Hc^g^enback  V,   Lreuaaus,    33u   111.    294,    297.      Plaintiff   cites   cases 
wuere   tae   ri^ut   to   trial  by  jury  was   involved,   which  hold  that 
v/here   the  Jud^ent  ie   reversed   imA    Uie    cause   is   ren  anded   the  lower 

court  «xust  proceed   to  a  hearint^.  de  ngvo.      Thess  cases  are  not  ap- 
plicable. 

In   our  prior  opinion  we   reviewed    tne   evidence   and  held   "that 
all   the    evi.le.ce   sho.s   .hat   t   e   settlor,  i«rs.   Kinney,   icnew  all   of 
the  zaortgage  bona,  were  being  purchased  fro:,  the  Heit«.aH  Trust   .o. 
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and   that   she  wanted  thie   continued  until  her  dautrhter  ^eame  ?,1 
years   of   age;"   tnat   she  had  been   one  of  the   cuBtomers  of  the 
Heitjnan   company  from  time   to   time  and  had  purchased    securitiee   froa 
it;    that  by  the  trust  agreement   she  authorized  the  truete-^s  to    con- 
troi    and  manar,e   the  trust   property,    *to   exchange,    nell,    convert  and 
reconvert,    invest   aJid  reir.vest**   the  trust   oroperty  as  luijiht  be   con- 
sidered hy   the    trustees   ccn-veiient   or  eypedirnt;    that   it  was   ex- 
pressly provided   that  the   trust   agreement    should    con   inue  until    the 
settlor's  daughter  was  21   year©   of   age. 

We  faound  that  "There  is  no  evidence,  nor  even  a  su£:gestion, 
that  the  trustees  did  not  follov.  the  instructions  fe,iven  the^  ir.  the 
trust  agreejnent," 

We  noted   that  plaintiff's  mother,    the   nettlor,    died  in 
1924;    that  plaintiff's  bill,    filed   Janu6.ry   24,    1935,    c'aarged   the 
trustees  had  violated   t  ,eir  duties  by  purchasing  bonds   of  little  or 
no   value,    paying    the   full   face  value  for    them;    that   this   cnarge, 
while  not   eliriinated  froE'i  the  pleading,   was   abandoned   o:-   the  hearing; 
and  it  was  not  until   feay  4,   1936,   nearly  12  years  after  iier  iiio  ther 
died,    and   about  four  years   ufter  plaintiff   attained  her  majority, 
that  she  i  irst   soujint  to   repudiate   the  purchase  of  the  bonds.      '/Je 
held   that   "There  is  no    evidence  or   suggestion   t  lat   the  "jonds  w.-re 
not  worth  face   value  ^--han  purchased,    ^ni  the  fact    that  at   the    time 
of  fiiinf-  the      suit   they  were  of  little  or  no  ^alue  does  not   tend 
to    show  that   defendants  acted  in  bad  faith   in  purchasing  the  bonds," 

All   the  matters  whicti  were  urged  by  plaintiff  on   the  prior 
appeal  were   considered   and  decided   by    this   court  in   the  opinion 
rendered,      Jnder   such   circuDkstances  plaintiff  was  not   ei.  titled   to   a 
new  trial,    as   tiie  merits  and  law  applicable  were  decided  by  us. 

The  decree  ordered  that  defendants  were   entitled  to   the   euai 
of  11409   as  reasonable   compensation    for    their   services,    and   that 
plaintiff  pay   to  Philip   ..   Lindgran    this   account,    and   that  upon 
ffcilure  80   to  do   execution  issue. 
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It  waB  further  ordered  that  tne  clerk   oi'   tiie  court,   wltki 
whooi  all    th«  'bon-:'iB   acd    coupons  of  the   trust  hav«  fc»en  dspoeited 
purruant   to    the-  order*   of  the  court,    enall   return    to  Philip   C, 
Lindgret,    survivinj;  trustee,    all    of    such   bonds   nu<^   securities,    to 
■be  held  ty  him  until    thrt   axuri  of  |il469    alio^tcii    to  ulia  shall   hav* 
been  paid,    find  upon  pay-mf^nt  of   this   ajuount  he   shall    turn  over  and 
dftllver  all    thp   Beouriti-'-'s   to  r«l?(irtif J",      Upon   qu»»6tionln|-:  of 
counsftl      or    the  def ei:idaj.tB,all   partloa  teing   xepresr;nted,    counsel 
agreed  on  belialf  of  hi  a  clients   to  waive   any  arid    dl    clikiih  for 
services  anf!   agreed  that  ;,*11   the  provisions  of   tiie  decree  allowing 
anythinij   to   the  def  «nr)  lants:;   as   compensation   for  their   cervices  may 
"be  stricken  from  said  a'^-oree,   and   that  the  def en  arits  be  ordered 
to    turn   o"ver   to   plaintiff  all   sale*    secaritiee. 

ThP   r5?'Gree  vrlli   bft  affirmed  in   all    reep^scts   except    as   to 
the  provision   for  cosipenaation   to   the  (defendant    trustees,   ^^hicii 
provision   is  hereby   reversed,    nn^    the   trustee   is  ordered   to    turn 
over  an^.  deliver  all    the    securities  in  his   possession  belo:-ging 
to  WiiBia  1.   £ini<ey  to  her. 

The  decree  ie   affimied  in   part   and    reversed    it    part   and 
the  cause   Is   rea.arded   with  directions   to   revise   the   decree   as 
ordered  by  this  opinion;    costs  of   this  uppeal    to  be  divided 
squally  between   the  parties, 

AFyiRMKD   111  PART,    Rl-VSRSSD  Ii;    PART 

lUttchstt   and  O'Connor,    JJ. ,   concur. 
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LBSTBB  D.    SUMiUiRJ'ISLD, 

Appellee, 


vs. 
HAROLD  A.    CLAR. 


TKK  FIRST  UaTIOJJAL  BiUpT  GJ? 
CHICAGO,    a  nationalj^king 
association   and   co^^iroration, 
and   CHICAGO  RAWiOrapr  MAKUi'ACTURI^G      ,^, 
POKPAKY,    an   Il^r^is   corporation,    Jj 
Garnishees,  ) 
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MR.    PRESIMUG   JUSTICE  McSURELY 
DliJUVERlD  THE  OPIKlOiJ  OF   THE   COURT. 

Harold  A.    Clark,    delendant,    appeals  from  a  judgment  of 
$3000   entered  after  trial  by  the   court  of  plaintiff's   claixa  for 
attorney's  fees  "based   on  a  contract  between   the  parties. 

Plaintiff   is  an  attorney  of  ineno,   Itevada,  whom  defendant, 

resident  in  Florida,    retained  in  divorce  proceedings  to  be  brought 

in  ]^evada;    the  present  action  was  brought   in  Chicago   in  order  to 

attach  defendant's  money  in   The  First  JNational  Bank  of  Gxiicago    and 

Chicago 
the/ltawhide  Manufacturing  Company;    subsequently  defendant  made  a 

eash  deposit  witn   the   clerk  of  the  Municipal   court  to   supoort  any 

jud^ent,    and  these  garnishees  were  dismissed. 

Defendant  first   says  that  plaintiff's   services  rendered  in 
Reno  wers  useless  and  unnecessary  because  plaintiff  was  advised 
that  defendsmt'e  domicile  was   in  Miami  Beach,  Florida,  but   tliat 
plaintiff  loosely  and  iitproperly  advised  defendant   tuat  if  he 
should   8t£-y  six  weeks  in  Reno  siny  divorce  obtained  thereafter  in 
Ksvada  would,  be  vaaid   in   any  state  in   the  Union, 

In  March,  19  37,  defendant  lived  in  kis^i  £each,  Florida, 
with  his  wife  and  three  childrsn;  there  were  unnappy  differences 
between  nim  and  his  wifs;  he  went  to  Reno,  isevada,  and  consulted 
plaintiff  with  reference  to   securinji  a  divorce.      Defendant   in   this 
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court  argues  that  plttintifl*  advised  del* eiidant  wrongfully  with 
reference  to  the  raliclity  of  &  i-ievada  divorce. 

We  do  not  pass  upon   thia  point  for  the   reason    that   th^re 
are   some   differences   of  opinion     on   thia   aubjoct  in   the  decided 
cases,   but  more  especially  because   there  is   a  direct   conflict  in 
the  teatimony  as   to  what  plaintiff   advised  defendant   in   this 
respect.      Plaintiff  testified  tiiat   defendant   told  him  he  intended 
to   establish  a  per.'iianent   residence  in  Reno,  Ke.vada;    that    olaintiff 
Jold  him  tho  bill   for   divorce   could  be   filed  at   the   expiration   of 
sis  weeks  residerice,   but  that  it  T?ould  be  better  to  live  in  Reno 
six.  months;   but  that   if  the  wife   entered  her  appearance  in   the 
case,   any  decres  rendered  would  be  valid   :and   entitled  to   full  faith 
and   credit  under  tne   constitution   of  the   United  States.      Defendant 
testified  he   told  plaintiff  he   intended  to   resume  his  permanent 
do*icile    in  J^'lorida  after  the   divorce   residence  of   six  weeks  had 
expired, 

Ihe   trial  court,  who   saw   and  heard   the  witnesses  testify, 
held  with  plaintiff   in  his  version   ol'  what  was   said,    and  we   cannot 
say  this  was  manifestly  wrong, 

We  hold  the   judgaient  must  be   reversed  for  the   reason   that 
the   contract  upon  which   this  action   is  founded  was   secured  by 
plaintiff  while  defendant  was  his    client,   by  representations  mad* 
by  plaintiff  which  were   coercive   in   their  nature   as  not   represent- 
ing fairly  the   sitaation. 

Plaintiff   testified   that   in  his   conversation  with  defendant 
in  Karoh,   1937,  he   told  hira  he   could  not  fix  his  fees  in   advance 
cf  a  contested  action;    that  he  would   charge  a  retainer  of  ^250   at 
that   time  and,    in   the   evert   the   case  was  not   contested,    ariotner 
|250,  making  a  fee   of  $500;    apparently  UiIb  was  agreeable   to 
defendant. 

The  bill   for  divorce  was   filed   in  Reno  i*ay  7,   1937;    in    the 
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meantime  del'endaA's  wife  had  filed  a  bill   lor  separate  maintenance 
in  a  Florida  court.      July  2nd  plaintiff  wrote  to  defendant  a  letter 
concerning  his  fftee;    it  was   a  long  letter,    Tery  adroitly  arid  per- 
suatively  written;    it   stressed  the  value  of  plaintiff '■  eervioea; 
that   the  J^evada  action   should  be    tried  before   the  Florida  case  was 
tried;    that  he,  plaintiff,   is  carrying  the  burden  oi'  the  litiga- 
tion;  he  earned  defendant   that  he   "is   involved  in   a  very   complicated 
mees";    that   the   case   is  a   "tough   one"   for  defendant;    that  plaintiff 
has   seen   thousands   of  such  cases   ani  has  never   seen    "a  plaintiff 
husband  with  a  tougher  case  to  prevail   in   than  yours";    that  in   spite 
of  this  defendant   can  ultimately  win,   although  it  is  going  to  be  a 
real  hard  battle;    th«  advantages  of  proceeding  with  the  I>iavada 
action  are  set   forth  with  some  particularity.      It  is   stated  in   the 
letter  that   it   is   customary  in  Heno   for  t  te  plaintiff    "in  a  case 
involving  ciroufflstancfts   similap   to  yours"    to  pay  to  his  attorney 
three   times  the  amount  allowed  by  the  court  to  counsel  for  the  de- 
fendant wife,    and  this   is   eixplained  and  argued  at   sox^e  length;   he 
assures  defendant   that  he  is  trying  to  be  more  than  fair  and  that 
he   is  going  to  make  the   charge   twice  the   amount  paid   to   the  attorneys 
for   the  '^ife;    that  he  has  been  paid  larger  fees  than   this  in  casee 
that  were  not  contested;    there  is  an  expression  of  a  desire  to   dis- 
oues  the  fees  no  further,   as  plaintiff  must  give  his  vuidivided  at- 
tention to   the  merits   of   the   case.     He   then   informs  def andantthat 
the  Nevada  court  has  allowed  for  the  wife's  counsel  in  his  case,   ae 
preliminary  fees,   |5500.      The  letter  again   stresses   t.  e  fact  that 
plaintiff  7,ould  carry  the  burden   of  the  litigation;    that  plaintiff 
would   credit   the  amount  of  ^500   already  paid  him  and   that  defendant 
must  pay  him  ^10,000  when  he  pays   the  |l5000   to   the  attorneys  for 
the  wife.     Much  more  is  said  about  the  reasonableness  of  the  fee 
end  the   "substantial   concessions"  made  by  plaintiff,    a  nope   that 
defendant  win  feel   quite  satisfied  with  the  chax^e  plaintiff  is 
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aalcing  aiid  will   say,    "IJaat   is  line  and  is  ail    rifc;nt,*      There   i« 
also   a  suggestion   tHat  il'  the   court  oiakea   a  lurther  allowance   to 
tiie  AP/ife's   attorneys  plaintiff  will   te  paid   twice   tue   amount  of 
such  additional  allowance. 

July  7,  1937,   defendant  replied  to   this  letter,   saying  he 
considered  tirie   charges  exhor'bitant.     he  suggests  that  in  addition 
to  what  has   been   paid  #1000  would  probably  be   a  fair  amount;    t-aat 
he  had  diBcuseed  plaintiff's  letter  v>ith  hie  -t^iVorida  attorney 
•9h&  adTised   tx^at  plaintii'f 's   onarges   should  be  lowered* 

July  10th  plaintiff  wrote  defendfejat  arguing  at   soiae  length 
for  his  position  arid   stating  th&,t   il    deiendant   did  not  wish  nim  to 
go  aiiead  plaixitilf   should  be  paid  |>5000  lor  servicer,   tc   date  and 
substitute  other  counsel,   but   that   substitution  ol   reputable   ccunsel 
would  not  ordinarily  be  made  until    tue  attorney  of  record  has  been 
paid;   that  the  Itevada  case  could  not  be  abs^idoned  as  long  as  the 
wife  had  appeared;    that   eae  could  proceed  arid  have  an  adjudication 
in  her  favor  wuich  would  be  biiiding  upon  Clark   everywhere.      Defend- 
ant  replied   to   this,    aayitg  he  wished  the  plaintiff   to    continue   to 
handle   the   oase  on   the  bsisis   that  defendant  pay  plaintiff   the   same 
amounts   taav   the  fievada   court  ordered  paid  to  Jars,    Ulark's  attor- 
neys.     It    is   on   the  basie  ol   plaintiff's  letters   and   this  letter 
of  defendant  of  July  16th  that  the  present   action  is  based. 

In  August,  1937,   Clari:  and  his  wife,    through  their  attorneys 
in  Florida,    eattled   their  differences  and  in  August   she  was   granted 
a  divorce  in   the  Jflorida  court;    tiiereupon  plaintiff  was  instructed 
to   disii*i£,s    the  hevada  action,      i^laintiff  testified  that   the   order 
of  dioiaissal  waa   entered   in    tiie  l>ievada  action   ^nd  that   that   court 
ordered  there  be  paid  by  Ulark  to    eouneel   for  his  wife  ^5000;    that 
plaintiff   secured  from   the  Nevada  court  a  reduction   oi    this   amount 
to  #3000.      In   the  present   action  plaintiff   seeks  from  defendant  a 
like  affiount  of  ^3000,   based  upon   defendant's  letter  of   July  leth. 
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It  haa  long  been  the   eat abll shed  rule  tHat  T^here    the  rela- 
tion  of   attorney  and   client   exists  it  must   always  he  regarded  &• 
onp  of   special   trust  and   coni'idende,   and  that  an^    contract  between 
them  must  be   scrutinized  with  great  cloaeness.     As  ^as   said  in 
Morrison  v.    Smitn.   130  111,    304,    316,    ».^o    strict  is    tne   rule  on 
this   subject,    that   dsaj-in^s  between  an   attorney  and  hio   client   are 
held,   as  a&aixist   the  attorney,   to   ce  prima  i>c ie  fraudulent,   that 
is   to    say,    tne  tjurdexi   is  not   upon   tne   client   to   establish  fraud  and 
imposition,    tut  the  burden   rests  upon  tiie   attorney  to    siiow  fairnesB, 
adequacy  and  equity,      Jem.infes  v,  ii^coonnell.   17  111,    143,"     This 
has  been   cited  with  approval   in  frutt  y.   i.:>eruB.   123   ill,    iipp,    36; 
Boyle  Yf  Bead.   13d  Hi,    App,    153;   Jejlaiore  v,  _Joi:inson.   143  111,    513, 
524]    Kinfeen  v.   .tianes.   863  ill,    11,   17;    i'eeney  v.  ^ivunyan,    316  111, 
246,    250;    In   re  jLolb.    362  ill,    190;    and  paster  eon  v,^  .^.^'ll,    365   111. 
102,   110, 

Heading  the  entire  letters  of  July  2  and  July  10,   1937, 
written  by  plaintiff   to  his   client,    ClarK,    leaves  the   impression 
taat ,   wiaile  there   is  notning  in   tneaa  which  might   be    characterized  as 
patently  untruthful,    yet  tey   are   ao    colored  as  to  have  a  coercive 
influence  upon   the  recipient,        xhere  are   the  suggestions  that   the 
l>ev£da  case  must  precede  any  action  in  the  -Florida  court,    and  that 
if  he,  plaintiff,    should  withdraw  as  attorney  fro.ia  the   case  Clsurlc 
Miust  pay  $5000  before   any  reputable  attorney  Wuuld   succeed  him; 
there   ie   u.lso   a  covert   threat  as    to  wnat  ihight  happen   if  Clark 
should   disxi^iss  his  ievada  action;    arid   all    through  the  letters  there 
runs  an  undue   stress  on   tne  necessity  ol"   retaining  Summerfield'e 
services.    They  adroitly  tend   to    create   a  fealing  of  fear  in     Clark 
that  he   is  in  »  precarious      situation       -   a  "tough  *♦  ciese, " 

'A'e  hold    these  letters  do  not  present  a  fair   and  candid 
picture   cf  the   situation  and   that  defendant's  agreement,    as  inii- 
cated   in  his  letter  of   July  16th,   was  obtained  by  the   exaggerated 
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and    somewhat  obscure  pioture  ol    the   situation  portrayed  by  plain- 
tiri,   aiaounting  to   coercion.        As  pointed  out  by  counsel   lor  de- 
fendant,  the  bill   filed  on  behalf  of  Clark  in   the  isevada  court  was 
a  simple,   one-page  document   charging  cruelty. 

It   also   should  be   said   that   defendant   could   reasonably   con- 
clude,   from  his   first   conversation  with  plaintiff   touching  fees, 
that   in   the  event   the   suit  v/as  f^ot   contested  plaintiff's   entire 
fee  was  to  be  #500,     While  plaintiff  testified  that  he  perfonned 
certain  other  services  ior  defendant,    this   suit  ia  based  solely 
upon  the  contract  with  reference   to    services  in   tiie  divorce  proceed- 
ing. 

Defendant  has  filed  a  counterclaim  asJcing  damages  for  al- 
leged want  of  8^111  and  diligence  on  the  part  of  plaintiff.      The 
trial   court   correctly  found  against   this.      JMegligence  or  want   of 
professional    skill  on   the  part  of  plaintiff  was  not  proven. 

In  his  le-cter  of   July   7th  defer^dant   says   that  in  his 
opinion,    in   addition   to    the  amount  paid   to  pledntiff ,   I^IOOO  would 
probabl;y   be   a  fair   jiBiount,      We  sre  inclined  to   take  defendant   at 
his  word,      Xhe  jud^jment   entered  by  the    trial   court  is  reversed   and 
judggtent   f  o  r  plaint  if  f   against  defendant   for  .jglOOO   is   entered  in 
this  oourt. 

HSYERiiiSD  Aliil}   JUDGMIINT 
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of  Public  Accounts   of  ^jW*%^i5t- te 
of  Illinois, 


HOlfE  BANK  AND   TRUST   C0iJJ?j4^ , 
Corporation, 
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E,   S,  MUflllXiaR,   Receiver  of  xlome 
Bark   and  Trust   Co^T^pany, 

Appellant, 


J?ROM   CIRCUIT    COURT 
O-iT  COOK.   00  JEIY, 

OI.A.  610 
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MR,    JUSTICE   0»00mT0H  BELlVXRaD  THE   CPILIGI^    OF   Xlfi    COURT. 


The  Auditor  of  PuTolic  AccoujatB   appointed  a  receiver  of   the 
Home  Bank  and  Trust   Companyi    a  banking   corporation  of   this   £>tate, 
and  afterward  filed  a  suit  in   the  Circuit   court  of  Cook   county  to 
liquidate  the  bank,   which  suit   is   still  pending.     Afterward  a  number 
of  persons  who  owned   "Certificates  of  Indebtedness"   executed  by  the 
owners  of  certain  real   estate  in  South  LaGrange,  Illii.ois,    for  which 
the  Home  Baaik  and  Trust  Couipany  was  acting   as   trustee,    filed  their 
Inteirvening  petition   contending  they  were  entitled  to  prq   rate  with 
all  of  tlie   certificate  holders  in  #20,000  wnich  the  bank  had  some 
time  prior  appropriated  to   the  paysient  of   eoiae  of  tiie   certificates 
held  by  it.      Al'ter  the   issue  was  made  up   the  matter  was   referred   to 
»  master   in    chancery  who    took   the   evidence,   made  up  his   report   and 
recouimended  that   the   contention  of  the  certificate  holders  be   sus- 
tained  and   a  decree    entered  acoordinj^ly.      The   receiver's  objections 
to  the   report  were  overruled  ty  the  master,   a  decree   entered  in  art- 


cordance  with  the  prayer  of  the  petition  of   the  certificate  holdera, 
and  the  receiver  a|>peal8. 

The  record  discloses   that   tiiree  persons   owned   some   real 
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•Btate  in  South  LaGrangc  arid  on  April  15,    1937,    executed  a  deed  of 
trust   to    the  bank  as   trustee,    on   the   saruc   day  executed  v/huv  is 
designated  a  declaration  oi'   trust    to    the  barik  oi"   tirie    ssuue   ;jroperty, 
aund   ten   daye   thereafter,   April   25,   1927,    the  three   owners  also 
executed  120   "Certil'ioates  of  Indettedneee"   for  v'5^-0   eacfi,   due  on 
or  "before  April   25,   1930,      Xhe  real   estate  was  pledged  as   security 
for  the  indeiatedness  sjrid  a  nuKilier  of  the  cert iii cat ea  were   sola   to 
the  public.      Qorae  time   thereafter   the  baxiis:,   at   the  request  of  the 
three  "beneficial  owners  of   the  real  estate,    sold  part  of  the  prop- 
erty for  |22,00C   and  after  paying  a  real   estate  broker  ^2o00  for 
"bringing  about   the   sale  applied  the   remaining  $20,000  to   the  pay- 
ment of  40   certificates  then  neld  and  owned  by  the  bank.      The  cer- 
tificates were   canoelied  and  delivered  by  the  bank  to   tne  ruaicers 
thereof.      Some   time  after   this  was  done,    tlie  tide   of  pai'.'ment  of  the 
certificates  re<aaining  unpaid  was  extended  for  a  period  of  three 
years,    that    is   until  April   35,   1933.      The  extension   agreeaient  was 
dated  April   25,   1930,      It  provided,    •'The  time  of  p<Ayiaent  of  Cer- 
tifioate  of  Indebtedness  *->>*   (apparently  tiie   certificates  were     num- 
bered frou  1   to  120)    for  ^^500, 00   attached  hereto,    is  hereby  extended 
by  mutual  agreement  to  Apr.    25,   1933,   with  interest  at   seven  (7) 
per  cent  per  annum,   payable  seiai-arinually,   which  interest  ie  evi- 
denced by   six  interest   coupons   for  ^17,  .'30    each,  hereto  attached  and 
signed  with  the  facsijiil*  signatures  of  Charles  xi,   Glasiiagel  and 
Arthur  K.    Oanquitt,  who   are   the  present  owners  of   the  property 
conveyed  to   secure  the  payment  of  the  Gert.   of  Ind.   herein  described 
and  interest   thereon.      The  parties  herete  mutually  a^ree  lo  pay  said 
Cert,    of  Ind,   when  deu.anded,   and  agree  that  all  of  the  provisions, 
stipulations,   powers  arid  agreeiiients  in   said  Cert,    of  Ind,    axxA  In  the 
Trust  Agreejaent   securing  payment   thereof  contained,    siiall   remain  in 
full   force   and  effect   except  as  herein   in   express   terras   cnangei  and 
modified,   and  be  binding  upon  the  undersigned  in   Uxe   same  manner  as 


8 


Ye'Xvtjf)'^ 


;S^  yfliitJUffu 


-ISO    fliil       n'^'.f' 


I^iJ^iia  v< 


'iii'ioaeb   aiat^» 


.    ,  :'.^  Xit^A  k»iab 

3fi«  t^  6*»oniftfc 

^■f  c          .;.U>,J-x/i-ii  ajaisii  G^ijT*.  .nosiaiU   iadi^inl  baa 

,_    ,_      .^     r;iW   9«>i,,  ,fi9bn*!xii».b  a«rfw   «AaI  lo    .tioO 

laiAiuoj  '1    -''rr    .-^    j-x'^-iu^^q  jHi^u©©*   ta«in.o')iBA  ifauTiT 


if  they  had   signed   8«id  Cert,    ol"  Ind.    aiid   trust  deed." 

This  extension  agreement  tb.b   ei^ned  hi'   the   two  cwncrs  of  the 
property,   the  third  owner  having  theretolore  dispoRed  ol'  hie  ixitereet 
to   them,    and   it  was   also   signed  hy   the  hank  as   "Agent   I'or  Owner  oT 
aftid  Bond,**      Shortly  belore  the   execution   oi    the   extension   a2,recment, 
which  was  after  the  hank  had  applied   the  ^20,000  above  mentioned  in 
paj^ent   of  the   certifioatee  or  bonds,    the  bank  between  April   3,   1930, 
and  J'one   25,    1930,   purchased  all   oi   tiie   outstanding  oertiiicatee 
except   certificate  number  19   ar.d   thereby   became    the  owner  of   them. 
At  varioua   times  thereafter  it   aold  these  certiicates  to    t/ie  publie 
at  large  and  most  of   such  certificates  continued  to  be  owned  by  such 
purchasers,   although  a  few  of  the  eertificates  were  rercid  by  such 
purehasere,   and  the  intervening  petitioners  in  txie  inso^rit   case  are 
the  owners  of  the  certificates  except   that   certificate  niiaiber  19   is 
owned  by  ajnother  interYenor, 

Th^  evidence  shows   that  after  tue  bank  purchased  the   certi- 
ficates between  April   3,   1930,    and  June  25,   1930,    anci   resold  them,   the 
several  purchasers  thereof  v^ere  not   informed  by  the  bank  enci  hud  no 
knowledge  that  part  of   the  property  had  been   sold  and  the  proceeds 
applied   toward   the  pa3mient   of  the   certificates  held  by  the  bank.      The 
master  found   it  was   the  duty  of  the   trustee,    tne  bank,    to   inforn  the 
purchasers   of  any  material   change   in   the   status  of  the   trust,    and 
not  having  done  so   the  purchasers  were   entitled   to   cluim  their  pro- 
portionate share  of  the  $30,000.      Xhe  master's  report  was  approved 
in  all   things  by  the   chancellor.     We  agree  with  this   conclusion.     All 
of  the   real    estate   (and   the  proceeds  derived  fron   the   sale  of  any 
part  of  it)   was  'Pledged  to   secure   tae  payment  of  ail  of  the   certifi- 
cates.     They  were  on  a  parity  ana   the  bank  was  not  warr«;  ted  in  ap- 
plying the  520,000,    the  net  proceeds  derived  fron.  the   sale  of  part 
of  the  real   eeta-e,    to  payment  of   certificates  held  by   the  br^nk   itself. 
All   the  certificate  holders  sl^iould  have  been  treated  alike  (and  this 
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was  not   changed  "by  the  faot  tAat   after  the  bank  had  «kpplied   the 
#2C  ,000   toward   the  pa;yment  of   oortlficateB  held  by   it,   it  purcnaoed 
the  outstanding  certificates  cind  resold  ttxeta)    for   the  raaeon  ti)at 
the  extension  agreeiuent  w  lich  wa«  attached   to   ta«  certificatee  wJatn 
they  were  resold  expreaaly  stated  that  the  o.vners  oi*  the  property 
who  had  executed  tlae   oertificai;eB,    "are   the  present   owners  of    the 
property  conveyed  to   secure  the  payiaent   of  the   Cert,    of  Ind,"   dea- 
crihed;    fwi  it  further  sxpressly   stated  tiiat  alii   the  pvovisiona, 
powers  and  agreenients  in   tho   oertificates   **and  in   the  Irust  Agree- 
ment  securing  the  payment   thereof"   should  re^iiain  in  full   force  and 
•ffeot   except  as   changed   arid  luodified  hy  the   extension  agreeiuent. 
This  extension  at,reement   did  not   state  the  fact   that  part  of  the 
real  estat«  had  he&a   sold  and  the  proceeds  derived  tiierefrom  ap- 
plied toward   the  payment  of  other   certificates   owned  hy   the  hank. 
And  for  the   s»ime  reasons,  w«  think  the  owner  of  certificate  nuBiber 
19   is  entitled  to   the   seiae   relief  as   the  o  iier  certificate  holders; 
there  was  attacned  to  his   certificate  the   aasie  extension  agreement 
as  that  att&ciied  to   every  other  eertlficate. 

It   is  also   contended   tl^t  the   court  erred  in  allowing  peti- 
tioners' preferred  claims  against  the  receiver  "because   "there   is 
BO  proof  of   any  funds  paid  hy  any  of   the  petitioners  in  purohoce 
Of  their  certificates  having  "been  traced  into  or  identified  aa  part 
of  the  assets  of  the  Bank  ^vhich  have   come  into   the  hands  of   this 
Receiver."      In   support   o3    thi^caaesof  People  ▼«    btate  haaic  of 
Maywood.    354  111.    519,    arid  Qole|i,rove  >>    Co.    Bank  v.    C^&upp.    357 
111,    499,    are   cited.      And  it  v/as   held  in   those   cases   ti.at   the 
claims  were  not  preferred. 

In   the  icavwood   case  it  was  aeld  that  a  depositor  of  a  hank 
whieh  was  being  liquidated  was  not   entitled  to  a  preference  but 
ttuat    share  pro   rata  with   the  bank's  ijenaral   creditors. 

In   the  Gaupp   case   a  preferred   claim  waa  allowed  against   the 
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rttoolver  of  a  private  bsuile;.     Xii   Uiat  ouse   uicre  w&s  u  trust  agr«e-> 
ment  entered  into  "yy  a  pirtweraiiip  wuiuii  c  anduoted  a  private  banJt 
and  i?hioh  X»tnr  bseajae  inoorpor&bed.        Iii  tirmt   caso  ti^^e   court   leaid: 
(p.    504)        '*rh«  State  l>anlt  never  at  any   time  had  the  truet   I'und,  or 
any  part   oJ    It,    ix.   its  poseessiori  or  ouatody,  oor  was   it   ever  in 
control  ol"   i.5uch  fund,   nor  itid  it   ever  exercxue  or  attetu't  to 
•xeroiee   arxy  doraij  ion  ov«>r  the  liuud. * 

'Ire   think  neitlier  oi'   tkeee  caees   is   in  point,      !^he  #20,000 
waB  not  deposited  in  the  bank  but  wai»  a  trust  lund  received  ty   the 
tank  T'hich  telcnged  ratably  to  all   the  certificate  noldere,      i'he 
tank  hftd  poBsesuicn  of   thie  $2C,C{>0   arid   apparently   used  it   lor    its 
own  purpcpft,      ^e  think  it  w&b  not  necesisajry  that   the  iunde  be 
traced   tc   the  he.nde  oi    tne   receiver.     People  v.  £ate».   351  111, 
439;   Pecji^le  ox  rel.  Aelson  v»   Chicago  £>m.'k.  of  CoflBuiterce.   275  111. 
App.    66. 

A  Turtiier  contention  is  a-ade  by  the  reeei-vor  tiiat  petitioners' 

elaims  T^ore  barred  by  the   5  year  Statute  of  JL.imitations  and  also   by 

orders   entered  by   the   ciourt   in  the  liquidation  proeeeding  fixing   the 

should 
time  vTithln  whieii  claiaLg/be   filed.      The   statute  relied  upon  is  par, 

16,   chap,    as.   111.   itev,    Stats.    1937,  waioh  provides   txiat  certain 
aotioQB  on  unwrittto  contracts  saall   be   coi:a!aencdd  vitniu  five  years 
next   after  tiie   cause  of  atotion  accrued,    and  it  is  argued  that  the 
statute  oommenced  to   run  not  later  "tiiai^   tiie    lisae  of  appolntaaent  of 
the  Recei-^er  of  tne  BarJt,   or  the  institution   of   Uie  liquidation 
proceeding  in   July,  1932;"   it   ie  alleged   in   tiio  reeeivor's  answer 
that  the   court   entered  an  order  aepteaaber  10,  1935,   barring  all 
olaims  not  f  13  ed  prior  to   iiJeptei^ber  3C,  l9o5,   and  that  sineo  peti- 
tioner* purchased   their  ocrtifieates  in  kay  and  Juno,   1930,   and  did 
not   file  their  intervening  petition  until  October  11,   1937,    their 
olaims  were  b«rr*d  by   the    etatute  ae   *oii   as   by   tae   order  of   court. 
We  are  unable   to   aferee  with   (either  of   these  oontentions,      Xhe  evi- 
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d«nce  showF   tlie  intervenors  did  not  learn  until   shortly  Ixsl'ore   tix«y 
filed  their  petition,    that   the  tank  had  not   disclosed  -alX   the  facts 
to   them  when   they  purchased  their  certiricates.     We   taiinJc  the 
statute  did  not   commence   to   run  until   they  had  knowledfec  of  ta.9 
facts.      St,ate  B^rxlc  k  Trust   Go.    ▼.   Coiain»    Tr,    &  Jav^.3.   I;&uk.  1^0.40443, 
App.    Court*   l3t    L^ist.,    opinion  filed  May  22,   1939;   ia.    Uo.    for   laa. 
Y^    9th  :Ba.ik  &  Trust  Co..    3C6  i'a.    143;    D'^cket t  v .  -^ecaariiea *   -^^^'^ • 
86  Maryland,   400* 

'i7e   are  also   of  opinion   tfiat   since   the  liquidation  proceeding 
was  pending  the   court  iirid  the  rlgiit   to  per^-iit   the  intervenors  to 
file  their  petition,    although  it  waa  not  filed  within  the   time 
specified  in  tlio   court's  order.      The  matter  was  entirely  vfithin 
the  discretion  of  the   court   aiid  we   think  the   discretion  was  not 
at'Used. 

Tae  decree  appealed  from  ordered  tiiat   the  Receiver  make 
parent   to   the   interrening  petitioners  or   their  attorney  -^'ithin 
ten  f^ays.      We  tidnk   the   time   should  not  have  been   so   liii.ited  but 
the   court   should  have   (decreed  that   the  payuents  be  laade   in  d.  e   cours® 
of  administration;    accordingly  the  decree  is  aniended  in  this  reopect 
and  affiiTiied  in  all  others. 

The  ciecree  of  the  Circuit   court  of  Cook  county  is  laodified 
and  affirmed  as  iix>dified, 

DSCHEIi  kODIFIED  AkD  AlTIiaaiD. 

McSurely,   P,    J.,    and  Kattiliett,   J,,    concur. 


S.J  L-  ■ 


.  ag    (se'l    c^fCw  ffl«t£;f    ot 


Ofii.'- 


itoi:d-*rto 


lem  •t«vi**n'* 


#a9yv  &■. 


b'Stt'iibo. 


^zim-'ru  cfdA  asi 


•XiiO . 


,vrf>iij8©4i 


COURl' 


40752 

AMSirDA  £.    GOBB, 


MR.    JUSnC#"t5»C0iilJ0R  DISLIVKRiSD   THE  OPIMOl^   Oi"  THE   COURT, 


Plaintiff  lirought  an  action  against  defendant   to  recover 
damages  for  personal   Injuries   sustained  ty  uim  througii   the   alleged 
negligence  of  defendant  in  driving  her  automobile,    causing  a  colli- 
sion \)etween   the  automobile  and  a  three-wheel  motorcycle  driven  ■by- 
plaintiff.      The   declaration  was   in   two   counts,    the   liret   charging 
general  negligence  and  the  second  wilful  and  wanton  misconduct. 
At   the   close  of  plaintiff's   case   the   court   directed   the  jury  to 
return  a  verdict   firiding  defendsunt  not  guilty   as   to   the   charges 
made   in    the   second   count,   which  was   accordingly  done.      Defendant 
then  put   in  her  evidence  and  the  case  was   submitted  to   the  jury. 
The  jury  found  in   favor  of  defendant,    und  in  addition   to   the  general 
verdict  a  special  interrogatory  was   submitted,  viz.,    "Was   the  plain- 
tiff Clarence  Baumann  guilty  of  contributory  negli^jenoe  which  was 
the  proximate   cause  of  his  injuries?"      The   answer  in   the  affira^ative 
was  signed  by  each  of  the  twklve  jurors.     Plaintiff  filed  a  motion 
for  a  new  trial  which  was   allowed,    the   court    stating   that   "his   only 
reason   for  doinf<    so   is  because  ne   is  of   the  opinion   that  he  erred 
in   giving  instruction  JSiumber  IS."      ihe   court   at   tne    satue   time    set 
aside   the   special   finding  of   the   jury  and   the  directed  verdict 
entered  as  to    count   two,    "because  he    could  not  grant  a  new  trial 
on   Count  I  without   also   granting  a  new   trial  on  Ccmt   11," 

Upon   petition  by  defendant  we   granted  her  leave   to    appeaJ. 
froii.  the  order  awarding  the  new  trial,    etc. 

The   record  discloses   that  at   about  1:30  p,   m,   l!iove:;iber  16, 
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1937,   plaintiff  waa  driving  a  three-wheel  laotoroycle   south  in 
tinman  avenue  between   Cnurch  and  Davie   streets   in  Evaneton.      Church 
and  Davie   streets   run   e&et  and  west   at>d  Intereeot  .ilmaan   avenue  at 
right  angles;    Churcn  street  is   one  block  north  of  Davie  street, 
the  latter   being  the  principal  basinese   street   in   d.varston.      There 
are   "stop"   and   "go"  ligiits   at  Davis   etreet  tmd  apparently  at  Chureh 
street  alae.      The  day  was  hrigiit  and   clear  and  the  pavement  dry. 
Defendant   lived   ii;   an   apartment  building  located  at   the  northwest 
eomer  of  ilinBian  avenue  and  Davis  etreet.      There  was  a  garage  in 
connection  with  the  building  and  defendant  was  driving  her  fford 
automobile   in   the  private  driveway  to   the  north  of  the  building 
east  into  Klnm&n  avenue,      ^uto^::  obiles  were  parjied  on   each   side  of 
the  Hoadway  of  iiinaian  avenue  -  buo^per  to  buxuper.      The  iuotoroycle 
and   the   car  ccllided  and   plaintiff   sustained  a  fracture  of   the 
Isones   of  his  leg;   he  was   taken    to   a  hpepit&l  where  he   received 
attention* 

Plaintiff,    24  years  old,    testified  he   entered  iiinman  avenut 
about   two  or  tiaree  blocks  nortii  of  Church  street;    that  just   south 
of  Churoh   street  he  was  going  froiu  25  to    30  miles  an  hour  in   the 
west   driveway  of  itinaian   avenue;    that   the  traffic  was  light;    t  -f»re 
were   cars  parked  on   each  side   of   the  roadway  in  Minman   avenu* 
close   together;    tnat  as  he  came   south,    and  when  he  was  about  175 
feet  north  of  Davis    street,    the  lights  for  Davis   etreet   showed  red; 
that  he  was  fau^iliar  with  the  street  and   the  fact  tiiat   tuere  was  a 
garage  and  private   roadway  leading   to   it   in   connection  with  the 
building   in  which  defendant  lived;    tnat  he  was   employed  by  the 
Pure  Oil  Products   company   "picking  up,   loading  and  delivering  cars, 
tires   and  batteries  at   its   filling   station   at  Davis   and    linman 
streets  in  ifivatiStoa;    tnat  nis  place  of   employaient  was   at   the 
southeast  corner  of  uinman  avenue  and  Davis   street;    that  when  a 
short  distance  north  of  the  private  driveway  he  was  going  about  18 
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or  20  miles  an  hour;    that  lie  first   sow  defendant's  autoriiOtii*  when 
he  was  about  15  ieet  north  of   the   drivew&y  -    "It  was  pulling  ouk   in 
front  of   the  parked   care  about   a  foot";    that  defendar.t,  krs,    Gore, 
started   to  turn  north  in  i.inman  and  was  going  about  5  cr  10  ir.il ee 
an  hour;    that  vrhen  he   airet  saw  ^i^rs,   Uoro's   car  he  was  traveling 
about  15  miles  axi  hour  and  at   the    tiu^e  of    the   Impaet  about   6  or 
XO  miles  an  .lour;    that   the  colli eion  caubed   the  oiotorcycle   to   tip 
over,    "bent   the  fork  and  front,*   and  he  was   thxown  up   in    the  air» 

Wendell  Colbert,    a  cixauffeur  called  by  plaintiff,    testified 
that  he   saw   the  oollieion;    that  he  was   sitting  in  an  autoi'^obile 
Which  was  parked  faeing  north  on  the  east  side  of  Hinman  avenue; 
that   there  was  not  much  traffic  in  Hinman   avenue  at   the  time;    that 
he   first   saw   the  motorcycle  when   it  was   at  about   Church  street 
coming  south   at  about   25  or  30  miles  an  hour;    t^iat  he  saw  Mrs. 
uore's  car  coi  ing  east  on  the  private  driveway;    that  she  stopped 
her  ear  on   the  weat   side  of   the   sidewalk  before   coning;  out   into 
the   street;    tiiat  she  then   started  up   and  was  g  ing  about   5  irdles  an 
hour,    "going   slow,"  when    tne  motorcycle  was  15  or  20   feet   away. 
The  motorcycle   slowed  down  w.ien  it   (jot  about  15  feet  from  the  auto- 
mobile;  it  was   tnen  going  from  15   to  18  miles  an  hour;    that  in   the 
collision   the  laotorcycle  was   thrown  across   tiie  middle  of  the    street 
and   "slid   alon^^  east," 

Harvey  Laraen,    a   seventeen-year  old   schoolboy,    called  by 
plaintiff,    testified  that   at   trie    time  he  was  woriting  at  a  hotel   a 
little  noith  of   the  private  driveway   on   the   east    side  of  Einman 
avenue;    that  he   saw   the   collision;    tuai  he   first   saw  defendant's 
Ford  car  coming  out  on  the  driveway  when   it  was  about  a  foot   from 
the  weet  edge  of  the  sidewalk,   and   the  motorcycle  was   then   some 
distance  north  coining  south  at  about   28  to   30  miles  an  hour;    that 
when  plaintiff  got  a  short  distance  north  of  the  driveway  he   slowed 
down;    tiat   the  Jord  was   coming  out  at  from  5  to   8  milee  an  hour; 
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that  Krs.   Gore   starts  to  turn  north  in  Hinman  avenue;    that  ^ust 
"before   tlie   colli ''ion   tlie  itotorcycle     was   goinjj  I'rom  15   to    20 
ailee   an  hour;    that  plaintiff  put  on  hi  a  Torakee  and  swerved  to   the 
east  or  left, 

T?/o  police  officers,   Hildahrecht  and  Mueller,    employed  "by 
the  Citj'  of  Evanston  and  assigned  to  the   "Occident  Prevention 
Bureau"   arrived   at   the   scene  of   the  collision   ahortly   after  it 
occurred,    out   it   is  not   clear  ^aat   the   situation  was   at   that   tioie. 
One  of   the  efiic;era   testii'ied   tnat  iiinisian  avenue  at    the  place   in 
question  was  35|-  feet   from  curt?    to    curb;    that  M-re,   oore  was  at 
the   scene  v/hen  they  arrived. 

These  officers  also    toefiiied  in   suhstai.ce  that  in  February 
19  38,    they  were  present   at   a  proceeding  in   the  Muiiicipai   court   of 
Svaneton   and  haard  plaintiff   there   testify  tiiat   at    the    cime  of   the 
collision  he  was   driving  at   aLout   25  miles   an  hour;    that  when  they 
arrived  at   the   scene  of   the   accident  Officer  nildebrecht   saw  the 
witness  Colbert,    and  Colbert   at   tnat   time   said  plaintiff  was   dri-^>ing 
hie  motorcycle  at   froia  30    to   35  miles   an  hour  at    the   time  of   the 
collision;    that   after  zaaking   the  investigation   the   officer  wfnt 
to   the  hospital     nd   talked  with  plaintiff,   who   then   told  him  ha  was 
going  from  33  to    35  miles  an  hour, 

Mrs.    Gore   testified  that  as   she   came   out  of  the  driveway 
she  was  going  from  3  to   5  iiiiles  aci  hour;    tnat  before   she  crosEed  the 
■idewalk  she  made  a  complete   stop  and  blew  her  horn.      Ihere  is   evi- 
dence  that  no   one  heard  her  autoiiiobile  norn,    and  that  plaintiff 
did  not   sound  his  horn  as  he  approached  the  scene. 

Plaintiff  was  called  in  rebuttal   and  testified  that   the 
officers  came   to   the  hospital   shortly  after   the   accident   and   told  hl» 
they  had  to  i.-uke  a  report,    and    Uiat  he   said,    "ir eli,   put   down  anyt..ing. 
I   ''.on't  lU.e   to   talk  ub^ut   it  now,*   and   that  was   all  he   said.      He 
further  testified  tiiat   in   the  Municipal   court   case  he  testified  he 
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was   going  about   25  laile*  auri  hour   >.at   that   they  did  not   there  aalc 
hia  whether  he   6lo'>''ed  down   or  waat  ais   speed  was  at    the   tiri'*  ol' 
the   Impaot, 

Plain tilT  contends  tuat  the  court  proyjerly  awar'\«d  a  new 
trial   and   eet   aside   the   direettd  verdict   as   to   the  willl'ul    »nA 
wanton   charge  laade  in   the    second   count   ol'   tke  decaaration ,    becaust 
the   evidence  was   sufficient   to  warrant   the   court   in   euljciilting   the 
question  ofl  such  negligence  to   tue  Jury;    and  the   case  of  Wallf.ren 
Esipress   Co.   v.   ^rup^    291   111.    472,    and   other   oases   are   cited.      In 
tiie  Walldren  case   tae   court   said:      "Whether  the  negligent    conduct 
of  a  defendant  which  has  resulted  in  injury  to  another  aicounted  to 
wantonness   is  a  question  of  fact   to  "be  deterrained  hy  the  jury,   if 
there  is   any  evidence  in  tae  record  faiJrly  tending  to    show  such  a 
groes  want  of   care  as  indicates  a  willful   disregard  of   consequencee 
«r  a  willingness  to  inflict  injury." 

In   tae   instant   case  we   are   clear  there  was  no   evidence 
from  whiei^  it   could  legitimately  "be  inferred  that   the   conduct  of 
AeferdasTit  was   sufficient    "to   snow   such  a  gross  want   of   care   as   to 
Indicate  a  willful   disregard  of   consequences  or  a  willingnese   to 
inflict  injury.^      Ihe   eyiderice  ail    shows   that   defendant  di^ve  her 
Pord   car  out   oi    the  garage,    stopped  at   the  west   side  of  the   eideralk 
and    then  proceeded  slowly  into   the   street.      The   evidence  was  wholly 
ineuffioient   to   show  such  negiigenee  on   the  part   of  defendant   as 
would  amount  to   a  reckless   disregard  of   the   consequences,      Schoen- 
bacher  v.   Iladetsky,    290  111.    Apn,    28,      The   court  properly  directed 
a  verdict   on   the   second   count   at   the   cloee  of  plaintiff's   case,    and 
It  was  error  to   set  the  directed  verdict   aside  even  if  the   court  was 
©f  opinion   tiiere  wp.e  prejudicial  error  in   the  record  as  to   the   is- 
sues  raised  by   tne  first   count   and  defendant's  answer  thereto. 

Defendant   contends   that  because   the   evidence   showed  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law,   the   court 
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Improperly  awarded  a  new  trial,   Ws  are  unable  to   ai^ree  witl-i  fchle 
contention.      *e  are  of  opinion,   Jacwever,    that  th»  overwhelming 
weight  03"  the  evidence   sriowe  that  plaintiTi'  -waB  gallty  of   contri- 
t)utory  negligence  and   tjiat  no   -verdict   could   s-'-and  on   this  ph*^.s/-  of 
the   case  except  one   for  defendant,  But  in  this  view  the  Ij^w  re- 
quires  that  the   o%Be  "be   aubmitted   to   a  jury.     Li"b"by^  kcKeill   & 
Lib'by  v.    Coolc.    222  111.    206.      The   case  was    subudtted   to  the  jury, 
it  found  in   fnvor   of  defendant   and   specifically  found   t^at  plair« 
tiff  was  guilty  of  contributory  neglitience, 

iiut  plaintiff   contends   it  was  prejudicial   error   for   the 
eourt   to   give  instruction  number  13  requested  by  defendant,    and 
therefore   the   court  properly  awarded  a  new   trial.      Instruction 
number  13  is:      "if  you  find  tuat   the  defendant  Amanda  I;-.    Gore  be- 
fore emerging  from  tiie  private  driveway  brought  her  auto/tobile  to   a 
eomplete   stop  immediately  prior  to   driving   onto   the   sidewalk  or 
Into   the   sidevralk  area  extending  across   said  private   driveway  and 
if  you   further  find  tnat  oars  were   eo   closely  parked  along  the  vest 
side   of  iiiniaaui  averjus  on   the  north   side   ci    said  private  driveway 
that   the  defendaiit  Anianda  B.    Gore  could  not   see  the  plaintiff  until 
she  had  driven  out  into  and  entered  Hinman   avenue,   then,   if  you   so 
find,,  you  are   further  instructed  that  although  the   defendant  Amanda 
B.    Gore's  view  was  obscured   by  parked   ears  she  was  not   required  to 
again   atop  after  eroseing  the   sidewalk  or  the   sidewalk  area  extend- 
ing acroBE   said  private  driveway  and  before   entering  Hinman   avenue, 

which 
because  the   same  danger/rculd  require  hf>r   to   stop  'fould  prevent  her 

from  again   starting."     We   think  this  instruction  is   clearly  wrong 
because  it   sln^iled  out  certain  evidence,    and  it  was  further  error 
for   the  court   to   tell   the  jury  that  Mrs.    Gore  was  not  required  to 
again   stop   after  erossinfe   the   sidev/alk,    eto,      'fne  jury  suould  have 
been  left  free   to    consider   all    une   evidence  arid  pass   on   Uie   question 
as  to   the  conduct  of  Mrs.   Gore, 
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We  sxQ  ol'  op  in  ion,   howe\er,    that   the   court   she  aid  not  >ayt 
awarded  a  new  tris.l  in  vie^  ol'  all   the  evidence  io    the   c%8«  bosoauee, 
as   atcvc   stated,   no  verdict   ooald   stand  exceT)t   one  in   favor  of   the 
defendant   since  the  overwh**liiiing  weight  of   tJie  evide?  c-'j  pJioTJe 
plaintiff  was  guilty  of  contrihutorjr  negligence,      Tlie  court  gave  tlMi 
jury   twenty  instructions  -  raany  more,   w«   t.;iink,    than    s'leui'^  he 
given   irj    a  case  of   this  kind  -   and  upon   a   consider«^tlon  of  their, 
we  tiaink   the   ,1ary,    iii  view  of   the  f&,ct   tiiat    the   irsuet?  were   ri   pit 
and   easily  understood,   was  not  iftisled, 

Xhe  judgmexit  of  the  Superior  court  of  Cook  county  ie 
reversed  and   the   cause  reiaanded  -with  directions  to    !»ntPr  juc!grcent 
on   the  verdict   as   rendered. 

imVERSBD  AKD  RgJlAS^DSD  WITH  DIRICTIOKS. 

J^^cSureiy,   F.    J.,    concurs. 


liatchett,  J,:  I  concur  in  this  result  on  the  theory  fnere  was  no 
evidence  from  w.-ioh  the  jury  could  reasonably  find 
defendai.t   guilty  on   either  count. 


,  fe9.U*>t 


tn*  i&inri.i  .j.so  »iitf   &iI(B  l>i>eT»r*T 

,.fe«'xei>i;  "'ri;>  no 


on  swsw  f^nEft^ft  ^to»ri?  »xi3-   KO 


"IMDtQ&S 


<x1o^a4 


40473 


or  UHIGAao*  a  o^^pfCr  aion« 

4aBt  -  Appellct. 


AFPEJIX.   FROII 

0001  <K)UIJTT. 


OI.A.  611 


V 


MR.    FHISXDIIiG  JOSTlOl   DrsiS  S,    8in.tI?Air  aiLIVKHEO  T8I 
OPDilCK  or  THE  OOUHf. 

Thi«  ojise  w««  b«for«  this  court  on  n  foraer  appeal  brought 
1^  defej^aatf  %h»  Oircmlt  Qofurt  hnvlng  •nt«re<l  ft  judgoHint  for  plain- 
tiff*    At  that  tl(H$  this  oourt  T^versisd  the  judgiMnt  and  rennnded 

fb«  follo«li%  pertinent   fnatB  wer®   presented  on  both  trials: 

On  April  1»  1933*  thofflss  '<>,   Iroehler,  husbnnd  of  the  plain- 
tiff»  reeeiyed  a  11  f«  Insuranod  p»X%«f  upon  his  ftpplle^tion  f^t 
110,000.00  froo  the  North  Aim^ridnn  l-lfe  Insuranoe  doapaiqr  of  Chicago, 
nnd  the  oospany  ianued  its  rtoeipt  for  t301*60,  noknotrfledgtBg 
pajrocht  of  the  first  annunl  premlua* 

The  seoond  nnnuAl  preaium  mnm  due  <m  April  1,  1933,  »»d  w*« 
Bot  then  paid,  nor  wn«  it  p^id  within  the  30->d%y  grace  period* 
Oonseeruently  the  policy  Iftpeed  on  May  1,  1933* 

Jt  further  appears  that  the  colioy  which  w^»  issued  oontnined 
the  following  protriaiont 

"Beinetstement  -     Thlo  policy  may  be  reinatnted  after 
deffiult   in  payment  of  ntxy   prcmiuja  upon  evidienoe  of  insurability 
satief^^etory  to  the  coapt^txy,  auhject  to  the  t>9yxent  of  pact  due 
preaiuffia,  »ith  interest  sit  6  per  cent  per  %nnum  thereon*   •   •  •« 

It  further  appears  that  on  May  5,   1>»33,  Mr*  Forehlor  executed 

his  spplicstion  for  reinatatement  and  fonrnrded  the  ««>iie  hy  oail 

to  the  coflipony,  together  with  his  chick  for  153.43  in  payment  of  the 

first  quarterly  presiua  for  the  second  year  of  the  nolioy.     There  la 
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•OiM  dispute  9B  to  vhethur  the  reocipt  was  dsted  M»y  4»  1333  or 
M«jr  &«  1^3  •     iB  the  Eppi  lent  ion  aoooapsnying  the  eheok  Mr.   Froehler 
i^nawered  in  the  affirnative  the  queetioa  &e  to  iRhether  he  «r%s  ia 
good  health* 

The  receipt  «hloh  wag  gi'yen  by  the  eo«p&ny  for  amney  that 
vne  paid  ftt  the  tiae  of  the  reiastAtea^nty  oont^ins  the  foUoviag 
proYieion: 

"It  ie  understood  th?st  thie  i^tyiaent  ie  In  no  way  Mnding 
upon  the  ffxti^  Ooiiapany  eiceept  th^t  asid  Soapany  -^greee  to  r«?turn 
the  aaovint  reeeived  in  0t»8e  the  OoaTjany  declines  to  reinet?*to 
said  policy* 

"note:      If  luitiee  of  approTal  is  not  received  within  thirty 
days*  the  ftooiint  tendered  will  he  refunded  by  this  Gompnof  on 
request*  * 

Zt  is  &lso  imrt  of  the   f»ot8  th^t  on  Kay  13^   1333«  tiro  veeks 
after  the  date  of  applioation  for  reinstatement^  the  eoaipany  nailed 
a  letter  to  Mr*  Fjp0t||ler  notifying  hia  th>^t  @mid  applieation  vat 
declined  beoauso  the  eviaenoe  of  insura^lity   n^i  not   s-^tisf^totory, 
«nd  enclosed  its  eheek  for  #S3*439  in  refund  of  the  ajwunt  forwftrded 
vlth  eaid  application* 

In  the  origimul  appiiotion  tr*  Froehler  answered  in  the 
BSgatlTe  every  question  na  to  the  existenoe  of  any  physical  ailneatt 
including  those  ts  to  the  existenoe  of  «!iny  impairment  of  vision  or 
hearing  or  diseases  of  the  eye  or  enr* 

It  also  appears  as  a  part  of  the  facts  th^t  Mr*  Froehler 
consulted  Dr*   t^al  0«vie  at  his  hoffl>e  one  evening  ^bout  a  T?eelt  or  ti»o 
before  he  went  to  the  hospital;   that  at  th»t  tiae  he  ooaplained  to 
Or*   Davis  of  headnohes  «ajich  t^ere  associated  «rith  vomiting  on  one  or 
two  occasions*  difficulty  of  vision,  and  he  etated  he  had  suffered  n 
progressive  loss  of  vision  for  the  past  two  ye^^rs  and  that  his  left 
•ye  was  then  useless* 

on  May  17,  1933,  «r*  Pro^bler  »ent  to  the  JPassavaat  Hospital 
for  observation  for  brain  tunor  i^ere  he  vns  opereted  upon  >ind  died* 
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Th«  opinion  fllAd  in  this  ttaiHl  irisKlft  it   was  h«re  on  appeal 
the  first  tlase,   l«  reported  in  the  Si9  111.  App,   40S, 

Ob  the  seoond  trial  het^re  n  juc^e  and  jury*   the  J\ary  ftgaia 
returned  n.  verdict  in  f?*vor  of  plnlntlff  for  the  sum  of  113,479.3&« 
Upon  a  aaotion  for  ^dgsent  notwlthsti^nding  the  verdict,  the  court 
get  teide  the  verdiet  of  the  jury  %nd  entered  ji»igv&ent  for  defend^^nt, 
froa  irtiieh  judg^nt  plaintiff  brlni^  this  appeal. 

Bo  question  is  raised  upon  the  pleadings. 

flisintiff  olftion  th^^t  under  the  decision  heretofore  reader^d 
in  this  oAuse  hy  this  eourt*  wherein  the  judgaent  w»s  rerersed  s^nd 
%k%  oi^uae  rea^^nded*  it  «>ra8  the  duty  of  th€  trial  oourt  not  to  disturb 
tli«  TSTdiot  of  the  jury  whieh  w^s  rendered  eifter  submission  of  ths 
«ase  to  the  jury  under  instructions  ms  to  the  law,  as  outlined  la 
this  court's  former  opinion. 

Defendant's  theory  of  the  cmse  is  th--t  under  the  evidence 
submitted  ind  the  law  s>s  nnnounoed  in  this  court's  forsMr  opinion,  it 
wms  entitled  as  s  mstter  of  Isw  to  b  directed  verdict. 

/ilthou^  this  case  has  been  ^rgiied  st  length  on  the  theory 
thpt  new  evidenee  has  been  adduced  which  would  substantislly  change 
th«  fa«ts  fts  found  in  the  foraer  easSi^  we  do  not  find  any  new  evidenee 
of  such  contvelling  oharftcter  us  would  oause  us  to  make  ^  different 
deoision  nt  this  time  th&n  xisxx±/am  on  the   foraer  sppesl.     it  still 
reaiains  true  th??t   the  original  policy  of  insurance  had  expired;   that 
the  provisions  of  said  policy  entitled  the  plnintiff  to  asike  aa 
ftpplio$tioB  for  reinstatement  upon  the  evidenee  of  insurability 
satisfpQtory  to  the  oomrmny.   subleot  to  the  payment  of  onet  due 
premiumf  aad    Its     reinstatement  of  him  then  would  restore  all  his 
rights  Uttd«r  the  original  oontrnet  of  insurance  j»nd  ssme  would  be  la 
full  force  and  effect*     The  application  for  reinst^ite.'asnt  of  the 
policy  '^fss  awde  out  on  the  blank  furnished  by  the  insurance  oosQany. 
The  receipt  which  was  attached  to  the  snplic'tien  for  riinet«tement, 
reads  ia  part  ns  follows: 
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•♦It  Is  undcTatood  th»t  thlg  ptnym^nt  In  In  no  *«»y  binding 
upon  said  Qomv^ny,  except  that  snld  C!o!iirjfi.ny   '»gr«e«  to  return  the 
aaount   reeelved  in  ena*  th«  OeapaBf  deollnes  to  relnatata  said 
policy*  •   •  ♦  ' 

"Mote:      If  notlo©  of  nppTor%\l  Is  not  receired  within  30 
deys  th«  amount   tendered  will  be  a-efundsd  by  this  Coapany  on  s, 

request  •** 

Applies t ion  for  relnst^stenient  ^^9  vmd9  on  May  4,  193"?,  and 
tb«  yefussl  on  the  part  of  the  ooapany  to  relnatste  the  plaintiff's 
eontri^ot  of  insuranoe  was  dated  ttsy  19,   1933.     inuring  this   interla 
it  developed  thnt  knowledge  had  eose  to  the  defendant  ooapany  thnt 
tb«  plaintiff  WAS  suffering  from  tumor  of  the  brain  vhioh  had  existed 
for  sons  ti«e  and  on  the  evening  of  ]|«y  19^  1933«  he  died  as  a  result 
•f  the  operation  which  «ris  perforaed  that  day*     the  presslusKS  were 
returned  by  the  ineurmnoe  ooMpnny  and  «  letter  of  refusal  of 
aooeptanoe*     In  answer  to  this  the  plaintiff  olaias  that  the  insuri^noe 
eoapai^  took  too  atueb  tiaM»  in  passing  upon  the  ciue^tion  of  reinattte- 
Msnt.     lio  titae  limit  was  provided  for  in  the  oontr^^ot  and  Tiint  should 
be  oonaidered  gts  a  re«^eonable  length  of  time  is  not  set   forth  either 
in  the  contraot  of  insurance  or  the  reins tateaicnt,  nor  loss  counsel 
suggest  Just  what  time  should  haire  been  t^^ken  for  suoh  consideration. 

The  faots  presented  for  our  consideration  disclose  that 
plaintiff's  intest*»te  should  not  have  been  reinstated  because  of  his 
physical  condition  and  we  think  the  defendant  insurance  ooapany  was 
Justified  in  taking  sufficient  time  to  discover  the  real  faets*     That 
being  true,  there  was  no  contract  of  insurnnoe  between  plaintiff's 
lnt(>3t<%te  and  the  def«nd»nt  insurance  ooarjai^  at  the  time  of  his  denth* 

IB  the  former  opinion  filed  by  this  court,  entitled^ 

Flpoehler  v.   liorth  Aacricnn  i  ifg  Ins.   Qo.,   389  111.   App,   403,  the 

court  h«tvlng  discussed  the  amtter  with  relation  to  relnst^iteaent,   said; 

"This  Conclusion  is  supported  by   the   f'iCta  referred  to  in  the 
opinion,   and   «-hen  »e  consider  this   progr«9<»ive  loss   of  sight, 
there  is  only  one  decision  we  are  obliged  to  sa^ke  uoon  the 
reoord  before  this  court,   snd  that  la  thst  the  applicant's 
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oonditioA  ^<)a  suelt  thst  be  vns  tu&t  nn  Insurable  rl«k  n\  the 
tine  he  axde  appllontion  for  reinst^tenent." 

There  Is  «a^  dlsouaslon  tkB  to  whitt*  under  the  Xav^  the  I 

trial  eourt  should  do  relative  to  the  v?>.rloue  sotlona  mnde  «nd 


also  aa  to  the  rulinge  to  be  observed  on  tsotlons  to  direct  a  verdlot 
at  the  oonoluelon  of  plmlntlff*i  o^ae  or  at  the  oonoluelon  of  the 
entire  evidenoe  or  on  a  motion  for  a  judgoent  pon  obstante  yeredicto* 
M  do  not  think  it  is  neoeatssry  for  us  to  dieouea  these  Questions 
at  this  time,     there  have  been  t«o  trials  and  the  plaintiff  h»d 
aitple  opportunity  to  denonatrate  that  she  vna  entitled  to  reoover, 
if  she  hadt  but  we  now  oonelude  froa  s  review  of  the  evidence  th«t 
no  recovery  should  be  h»d»     we  think  the  trial  eourt  oould  well 
have  entered  a  directed  verdict  at  the  conoluslon  of  plaintiff's 
evidenee*  but  this  v»e  aocoaplished  subst^ntlfiilly  by  entering  the 
judgaent  non  obetgnte  veredicto* 

for  the  reissoiM  herein  given  the  judg;sent  of  the  Circuit 
Court  is  affirflMd* 
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04.    JIISTIGK   SUHIK    ^LITKRID  THE  OriMlCS  Or  TMI  OOT^RT. 

Ob  M^roh  :?!,  19S6«  s  tr«st  agreemtnt^  kaova  <?«  Trtsst  ffo*  8«S, 
»st«  exeeated  between  the  Mo««  Bank  and  Trust  CfeaspaBy  sad  Juli<i  0. 
VldTsrd,  landtfr  whleh  tfee  bank  w^e  to  t«tk#  title,  «»  truat««,  to 
eertnin  real  eet^te  in  l^^ke  bounty,   Illinois,     fb*  real  estate  v«s 
tliaii  owned  l;»y  Juli*»  0,   VidV'srd,  and  tlMi  -agreement  eonteanlated  %hn% 
the  re^l  e«t<?te  ^rouid  be  told  «»  aubdlYision  property.     Julist  U* 
VldTsjrd  irse  th«  solt  beneficiary  of  the  trust,     on  (Spril  8,  1936» 
Jttlift  0.  Vidv«rd  oonTeyed  the  r»«il  estate  to  the  b«»nk  %n  trustee  ufder 
frtist  Ko«  a63.     On  ^uguet  aS,  1907,   i:lsie  Majmel  parehased  thr^ugli 
the  Vidv  rd  He»lty  Company  the  property  known  *a  Lot  140  in  Lotuswoods 
Subdivision*  l.«k«  Oounty,   Illinoia,   for  the  price  of  51,400.00,   aede 
e  down  pnysent  of  ^50.00  end  agreed  to  pay     250.00  within  ten  days, 
ftt  whioh  time  «  QonttROt  of  s^le  was  to  be  eiKSOuted.     the  let  w>is 
pert  of  the  reel  est'Jte  included  in  the  trust  igree!»ent.     The  trust 
*i^eeaent  prowidee  that  the  trustee  ehall  be  p«id  ^40.00  for  ecoeptlng 
ths  trust  And  re«eonahle  oomoenaRtion  th«r*»»fter.      It  peid  to  itfielf 
froa  the  <»^9«ts  of  the  tru3t   $840.00  as  its  eooeptnnoe   fep  snd  §?53,ll 
for  other  serricee  rendered  by  it  «s  trustee.     A  eontr«»et  for  «  deed 
for  the  lot,  dated  August  S8,  19QT,  was  signsd  by  Slsis  M^iaael,  aad 
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la  b«tw««a  h«ir9eXf  And  the  hnnk,  at  t7Ufite««     k  clauae  thereof  re^da 
?8  follows:      "Thi*  '-ontr'tot   it  a»ci«  tsy   th«  viBdtrtlf^od  not   Individ-        ^* 
laftily  tout  »»8  truttee  uwdor  a  oertnln  tTUist   wgreenont   knonna  «»  Truat 
Ho*   86?.     Said  tr\jst  agr«««ent   is  hereby  a^de  n  pnrt  hereof  and 
this  oontmet  it  enforoe^ble  only  ^g:^inst  ^ind  ^wf  olt»ima  hereon  nrm 
payahlo  only  out  of  the  tinist  property  hold  theretinder.     &ny  aiui 
mil  person"!  nihility  of  the  trustet  being  hereby  expreatly  if^Rlred 
by  the  p.%rtiet  hereto*      (Signed)  Uome  B^^nk  nnd  Trust  Oompmnf,  By 
iohA  J.   Blseon*  hunt,  aeoretr^ry**.     h  porovition  of  the   trust  egreeaeat 
btt«««A  the  settlor  and  the  baak  w^t  thnt  n  purohnsex  wns  not  obliged 
t©  tee  to  the  applio»tion  of  the  pureh^te  money,   mnd  that  «  purchaser 
w*«  not  privileged  to  inouire  Into  nny  of  the  t«riit  of  the  trust  ikgree- 
a»nt»     On  June  14,  193S,  the  bank  was  closed  by  the  Editor  of  i*ubllo 
ilooounts  nad  p.  r«e«iv«r  «*»«  appointed,  and  on  July  3?,  1933,  the 
Oirouit  Gourl  of  Oook  County  entered  an  order  approving  nnd  oonflraii^ 
tuoii  appointment,     on  Mareh  7,  1933,  flsie  Mawsel   filed  her  petition 
la  the  liquid  t ion  prooeedin^t,  wherein  ahe  set  out  t/hnt  hat  above 
been  reolted,  and  la  addition  at^tea  thnt  the  paid  the  mrohose  prioe 
of  ll,400»00  ealled  for  by  the  agreeaient  ?5ind  the  further  aua  of 
#148,85,  or  an  »|jgTegate  tua  of  11,548,85,   b^ing  the  full  and  eoaplttt 
payment  in  s.ooord«nee  with  the  agreement;    th't  on  oosr^leting  tht  pay- 
aenta,  the  requested  and  deaanded  fxeti  the  b«ink,  &9  trustee,   the 
Oonveysnee  to  her  of  title  to  the  land  deterlbed  in  the  oontrnot; 
that  tht  bank  nt  all  tints  failed  and  refused  to  oonvey  the  «?>ae  to 
her  as  oonteainlnted  in  the  oontr''»ot|  th>*t   froa  tiat  to  tiat  tht 
re<|uested  and  deaanded  that  the  bank  ri^tura  to  her  the  ^^aMiatt  of 
aonay  to  p*>id  by  her;   th»«t  the  b*»ak  failed  and  refuted  to  comply  with 
her  request,  except  to  offer  her  a  eoaproaise  of  .U,af>e,00  whioh 
offer  w^t  aadt  prior  to  the  inatltution  of  tht  llctuid-tion  prootedingt, 
sad  tht  or«yed  that  an  order  be  entered  directing  the  receiver  t« 
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«»•»•»  litr  petition  i»nfJ  dirs^eting  th«  reoeirer  to  p^y  to  h#r  tli« 
•u«  of  #1,S48.85,  togftther  with  interftst  tli«T«on  fro*  the  d»t«  of 
pafmont  "a*  a  prior  5Mid  preferrtd  oXi^im  upon  the  »«g«ti  of  «fll<I  k 

Hone  Bnak  and  Trust  Oomp^tqr*  «»nel  for  sueh  oth«r  r«Ii«f  in  the 
proaises  ns  to  th«  oourt  fthiill  »eem  mett**.      In  its  ntnswer*  the 
receiver  stated  th^t  the  t60#^  payment  of  August  28,   1'3^7,   w?5b  m*c3e 
dlreot  to  the  Vidv«>rd  H»?5lty  CJoaspsQy,   aad  th«t  the  ^30,00  pftyMftt 
of  ?>epteal»er  S,  Xdd?,  was  »lao  s'tide  in  the  saate  w»y,  i%nd  t^dmite 
receipt  of  ill  other  payaente.     It  «9««Tted  th-^t  the  oontr»?et  on  vhi^ 
petitioner  te»«ed  her  rights  eh©w«d  on  ita  f'^ee  thnt  it  ^■£*s  not  enforee- 
AllXe  ag^iinet  the  bftnk  in  its  individual  onpaoity,  or  »g»inst  the 
reoeiver  or  s.g«inet  ai^  aaisett  in  the  h«»nd8  of  the  receiver.     The 
eause  mns  referred  to  »  I4s»9ter  in  0h?moery,  who  fotind  th^it  petitioner 
had  peld  the  entire  eumi  i>l-as  intertat,  with  the  exception  of     50,00, 
to  the  hanks   th@t  the  oontr$«ot  provided  th%t  upon  payment  ef  one  half 
ef  the  purohftse  prioe,  the  trustee  would  execute  «?  deed,  the  balance  to 
be  evidenoed  by  n.  note  eeeured  by  a  trust  deed;   th?»t  petitioner  «%de 
the  pnyments;  that  upon  eeapletion  of  fifty  percent  of  the  p«tya«nte, 
ehe  aiftde  de«i%nd  upon  the  bsnk  for  delivery  of  the  deed;  thnt  the  b«ink, 
ae  trustee,  ai^de  exmiaee  to  her  for  failure  to  deliver  the  deed  mnd 
euggeeted  thnt  she  continue  to  gaike  monthly  pnysoents;   th'^t  pursuant 
te  that  suggestion,  ehe  nade  further  ptyaente  on  *iooount  of  principal 
and  intereet  eo  th-^t  the  i»ggregate  peynente  s»ade  by  her  aaounted  to 
the  sum  of  4l,567*83*     The  Mseter  found  thnt  the  oontr«iOt  est^^bliehed       i 
tl»  re  let  ion  of  vendor  and  vendee;  th-'t  she  ntnt  plnoed  upon  notioe 
by  the  teirate  of  the  eontmet;  th*^t  ehe  wee  dealing  with  the  benk  net 
personally  but  in  its  es^pftoity  «a  trustee  under  Trust  Ko«  863,  witH 
tlie  liability  of  the  trustee  linlted  to  the  truet  property  oonveyed 
under  the  trust  agreeeiettt;  that  it  w^e  not  intended  thi>t  the  bank 
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wtvld  hold  the  mowff  paid  •ittaer  ft«  •••retree*  stakeholder  4r  in 
aqr  other  o^ipi^oity;   that   petitioner  hnd  no  elalm  la  equity  ngel&st 
the  ae^eta  of  the  Imafc  or  the  eeourltlee  deposited  vith  the  auditor        f' 
and  r«eo«&eaded  that  her  petition  he  dieoiieeed  for  w&at  of  ecmlty,  < 

ghe  filed  objeotione*  one  of  whloh  w^ie  that  the  Ktteter  erred  In  not        ^^ 
finding  th^t  Julia  Vidvard  vas  Indehted  to  the  bank  in  the  sua  of 
lia,O0O»OO.  and  thnt  in  order  to  aeoure  the  Indebtednesi  she  trans* 
ferred  and  aaaigned  to  the  bi^nk  all  her  ri^t  and  Interest  in  and  to 
the  property  held  by  the  bank^  as  trustee,  under  Tmst  Ho*  863,  and 
the  prooieds  and  avails  thereof,  so  thnt  the  bank  ims  ts  all  intents 
ajid  purposes  the  sole  benefiei.nry  under  anid  trust*     Another 
objeotion  wiB  that  the  b#ak,  as  trustee,  under  trust  8o*  863,  had 
a  eredit  In  said  trust  of  tl, 184*03,  whieh  rei^esents  an  asset  of  the 
trust  «^loh  aeorued  by  reason  of  the  payments  aade  by  petitioner  to 
the  bank,  and  th^t  petitioner  ttnn  entitled  to  reooTor  the  sua  of 
H, 184*05  for  applioation  against  the  total  aoeunt  of  her  olaia  and 
to  reoover  th»  rsaainder  of  hsr  olaia  froa  the  seouritios  deposited 
vith  the  auditor*     The  Haster  aaended  his  report  by  adding  'That 
the  said  Julia  Q*  titirard  assi(paed  her  bensfieial  interest  In  <«nd  to 
said  Trust  Ho*  863  to  the  H«m  Bank  and  Trust  Coapany,  a  oorpor«tion, 
us  seourity  for  the  payaont  of  an  indebtedness  in  the  approxiaate 
sua  of  113,000*00**     la  all  other  respeets,  the  object ions  were  orer- 
ruled*     The  reaaining  objeotions  wore  peraitted  to  stand  as  exoeptions* 
The  reoeiver  did  not  file  any  objeotions  or  sxeeptions.     The  exoeptions 
of  petitioner  eere  oTerruled  and  a  deoree  entered  disaissiag  tlis 
petition  for  want  of  em»ity,  to  reverse  vhioh  this  appsal  is  proseeuted* 

2a  his  ^ief  in  this  oourt,  the  receiver  argues  that  the 
findings  of  the  master  that  the  payaent  of  rgSO.OO  was  asAe  to  the 
trustee,  and  th«t  Julia  CS*  Tidward  assigned  her  beneficial  interest 
in  Trust  Ho*  863  to  the  bank,  are  not  supported  by  the  reeord*     Bo 
objections  as  to  these  findings  wsrs  filed  with  the  Master  and  aa 
exoeptions  were  filed  with  ths  Ohaneellor* 
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•   •  •  •  It  la  well  settled  th  t  where  m?%tt«r»  of  ff»ot  «r« 

T«ftrT«d  to  A  waster  for  his  det«raln.'vtlon,   it   is  the  duty  of 

the  pp'Ttiffn,  when  notified,  tte  w«»  done  here,  to  apr)tftT  before 

bin  snd  thpre  oonteet  the  sisttex,  •  nd   if  his  findin?:s  '^re  not. 

In  thelT  judgment,  aupt^orfced  by  the  evlcJenoe,   It   is  their  duty 

to  interpose  their  ebieetione,  so  ss  to  afford  the  master  an 

oprortvmity  t©  modify  his  report  if  it  should  happen  to  be  » 

wrong;   and  if  in  «uch  c^Be,   softer  he^trlng  the  objeotione,   the 

w^eter  declinee  to  aodify  or  oh^inge  hie  report,   it  i«  the  duty  «v 

of  the  objecting  parties,   softer  it  hf»e  been  in  oourt,  to  sppear  ^ 

there  -und  file  exceptions  to  it;   <and  when  thli  eourte  h«i8  not 

been  p^rmied,  nnd  no  sufficient  Te?>9on  is  assigned  for  not 

doing  so,  as  w«8  the  c^ae  her©,   the  report  of  the  mester  when 

approved  by  the  oov»rt,  will  be  deemed  in  this  oourt  eonoluslTS 

upon  the  auestiona  ©overed  by  it.**      (Jewel x  r,   itqQk  ■'^iTer   r'^aer 

2j.,,   101  111.    57,   88-69.      See  also  ait^rble  v.   Thomas.   178   111. 

540;   Hurd  v.   aoodrioh.   S3  111.   450;   Udgtuen  v.   lUlc.   391  ill, 

443,  445;   Johnson  v.  Voudrle.  333  111.   kp&i  5737^76^ 

Therefore,  the  reoeiwer  oannot  be  he^^rd  t©  oomplaln  as  to  sny  findings 
of  the  MMiter* 

The  first  proposition  *idv®n©ed  by  petitioner  Is  th»t  ths 
bank,  St  trustee,  un^r  trust  8o.  88?,  having  failed  to  oonvey  the 
pnroel  of  land  in  question  to  petitioner  ss  It  oontr«oted  to  do  upon 
ps^amvt  by  petitioner  of  the  eonaider=ition  therefor,  the  petitioner  Is     ' 
entitled  to  recover  the  amount  of  the  consider-^tlon  so  paid  by  her 
mxt  of  the  nssets  of  Trust  8o«  MS,     The  reoeiver  repels  the  eontentlon 
by  guying  thst  the  petitioner  is  in  this  oourt   for  the  first  time 
»8sertiag  s  oIqIsi  to  reoover  out  of  the  assets  of  Trust  fio.  863,   sutfh 
elala  not  hnvlng  been  smde  la  the  aireuit  Oourt  by  pleadings  ©r  proof* 
If  the  Ola  la  w*»s  not  made  in  the  oourt  below,   it  o«nnot  be  aiide  here. 
Petitioner's  intervening  petition  set  up  the  ultimate   f«ets  on  whleh 
the  olaia  w^s  founded  and  oonoluded  with  a  prayer  for  speoiflo  and 
general  relief.     One  of  the  objections  to  the  Ulster's  report  w*is  thst 
he  overlooked  finding  that  the  bank,  es  trustee  under  Trust  Ko.  863, 
h«d  *»  credit  in  the  trust  in  the  Rpproximifcte  sua  of  81,103,00,     Beonuse   1 
St  the  tla*  the  object Ions  were  prepared  the  trsnsoript  of  the  evi denes 
vna  before  the  Master,  the  maount  st«ited  rs  «  credit  in  the  trust  was 
|1,10S,00  whan  It  should  hsve  been  *!, 184.05.     The  error  was  later 
correeted.     There  ems  a  further  objection  th^t  the  ifaster  erred  la 
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not  mllowlng  tb«  olnim  a«  «  preferred  olnln  «nd  directing  p^yaent 
firat  from  the  fteeeti  of  Trust  Ho*  863,  %nA  eeoond  fro«  the 
seourltl«!8  deposited  lay  the  bunk  with  the   fmdltor.     The  iU}tloe  of  ^ 

appeal  prsye  thst  a»  order  be  entered  directing  the  reeelver  to  pey 
petitioner  the  sua  of  tl, 557,83,  together  with  Interest  thereon, 
fro«  the  fund  of  #1,184»05  sppe?^ ring  sa  a  oredlt  to  Trust  8o*  863, 
so  f«r  «^8  suoh  fund  is  avill^ble,  ind  the  bnl*inee  fro«  the  proceeds 
of  the  seourltles  deposltfid  with  the  auditor* 

urn  are  of  the  opinion  that  the  elaia  to  recover  out  of  the 
assets  of  Trust  Xo.  863  w«s  properly  asserted  In  the  trl«l  court 
and,  therefore,  stay  he  asserted  here.     Oesplte  the  ^^rgument  of  the 
receiver  thnt  the  contract   for  the  deed  wee  between  the  Vldv-^rd 
Hoalty  Ooaps^  and  Klsle  Ma^Bmel,  we  find  th-'t  the  oontraet  was  betwoea 
the  Kooe  i^nnk  and  Trust  Oempany,  as  trustee,  and  £l8le  I£»hmi1«     Under 
%lio  trust  Indenture  the  beneficiary  nnn  Julia  Q«  Vldwnrd,     As  the 
payments  were  asde  to  the  trustee.   It  was  the  letter's  duty,   «fter 
deducting  Its  charges,  to  result  the  balance  to  Julia  G.  fldTi>.rd*      In 
his  supplemental  report  the  M^ister  found  that  the  beneficial  Interest 
of  Julia  G.  Yidvard  was  assigned  to  the  bank  In  Its   Individual 
capacity*     The  bank  has  on  hand  credited  to  Trust  Bo*  863,  the  suoi  of 
|1,184*05»     The  only  person,  apparently,   who  could  clalte  any  Interest 
therein  Is  Julia  G.  Vldvp.rd,      According  to  the  record,  she  Qsslg^ned 
her  Interest  to  the  b^tnk.     The  Master  fotmd  th"t  the  r«et  It  loner,  having 
smdo  payaenta  on  account  of  principal  to  the  extent  of  one  half  of 
the  pur^ase  price,  tog^ether  with  accruing  Interest  froo  tlae  to  tlaM, 
stado  deasnd  on  the  bank  for  the  delivery  of  the  deed;   thnt  the  bank, 
as  trustee,  «»*de  excuses  to  her  for  failure  to  deliver  the  deed  and 
suggested  thwt  she  continue  to  aake  atonthly  piyments,   «nd  th«^t 
pursuant  to  the  suggestion  she  lande  further  payeseBts  on  account  of 
principal  ind  Interest  so  thst  the  aggrogate  of  payoents  aade  aaounted 
to  the  sun  of  ?1,B57.83,     His   findings  and  reeomMondatlons  overlooked 
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the  sua  of  !1*164*0&  to  th«  or«dit  of  Trust  Xo«   863*      The  b»oi«  of 
hi*  reOwuBOBdntioB  wita  tb"t  the  liability  of  tbe  b»nk  «a  trustee 
WAS  llaitod  to  the  trust  property  oonveyed,   and  thst  she  had  no 
olftla  «ig«liuit  the  aeeete  of  the  bmnk.  or  the  seeuritles  deposited 
with  the  Auditor*     After  the  b^ak  «r9s  oXosed*  the  reeeiTor  tendered 
o  deed*     wt  Are  siatisfied^   hoirever*   th^t  et  th^t  tifM,   in  Tie*  of 
the  ftiilure  of  the  te»nk»  «a  trustee,  to  deliver  %  deed,   ahe  had  « 
right  to  insist  on  the  return  from  the  reoeiver,  to  the  extont  of 
iisaets  in  the  trust,  of  the  amounts  she  had  paid*     A3  the  afttter 
stands,  it  would  be  a  grent  injustioe  to  a.IXeir  the  reeiirer  to  ret«;ia 
fX,184«05* 

Fin&lly,  4uli9  G.  VidT«>rd  saintfiilna  th^t  ahe  is  a  creditor 
of  the  b^nk  »s  s  result  of  the  aooeptnnoe  by  it  of  an  express  trust, 
and  tht^t  as  suoh  oreditor  she  is  entitled  to  hftve  her  el«ia  pi^id  out 
of  the  seouritiee  deposited*     The  duties  trhloh  the  bnnk  as  trustee 
undertook  are  oirounscribed  1^  the  trust   instrustent  and  the  agreement 
for  the  deed*     The  Isttor  contains  the  oltiuse  that  "this  oontri«ot  is 
eaforoeftble  only  «»^t»inflt  and  ftxyr  olaiae  hereon  are  paymble  only  out 
of  the  trust  property  held  thereunder*      Any  »nd  nil   personal  liability 
of  the  trustee  being  hereby  expressly  waiTOd  by  the  parties  hereto** 
m  *»r«  of  the  opinion  th?"it  in  the  i^bsenoe  of  b'fd  faith,  dishonesty  or 
aisoonduot,  the  olalm  of  Elsie  jiii.<!usel  is  enforoe^ble  only  i)«^inst 
the  trust  property*     The  Master  iraa  ri^t  in  finding  th«t  her  olnim 
osuld  not  be  allowed  '^a  ngsinet  the  aeeuritiea  deposited  with  the 
auditor*     By  the  expresa  language  of  her  oontrflOt  ahe    -'is  Halted  to 
the  trust  property   insofar  as  any  olaia  against  the  trustee  waa 
oonoerned*     In  his  brief,  the  reoeiwer  states  th^'t  there  is  a  Cf^sh 
balanee  on  hand  to  the  eredlt  of  Truat  Bo*  863  of  #1,184*05.     This 
soount  should  be  paid  to  the  petitioner* 
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B€e»ii««  of  the  vlevi  «xprea9«d«  the  deoree  of  the  Olrouit 
Court  of  Cook  bounty  Is  revereed  «»i»d  the  oiause  reannded  with  dlrtotlont^. 
to  enter  a  deoree  thnt  the  reoeiver  pay  to  clslm!!»nt  Elele  URmel 
the  8u«  of  Il«l84«05  credited  to  Trust  Mo.  863«  nad  to  ll«>iIlow  the 
remainder  of  her  claim* 
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Oa  App«al  of  U^rf  J^l^rnnt, 

AppeIX6!iit« 

ItB*   JimtXOS  ttUHEI  a&UTl:ilD  THS  OPIHIOB  OF  THI  GOUIW. 

Om  Ootobor  24,  1935,  John  L^l«i>xi^t,  t^«  ov^or  of  Xh%  real 
••tste  <WMionl]r  k^n^vn  ^o  1^1  ^it  3l8t  vlnot,  Ohlongo,  diod  intoat^tt 
lOAVlng  hia  sunrlTlBg  hia  widov  M^tj  ^lesraat  aM  sevon  ohlldrsn,   on* 
of  whoa  wao  Marlt  Mi^vinslci,  a  da^^^htcr.     On  February  3,  1337,  tko 
«lAo»  duly  Qulteleimad  to  Marie  Mlmvinakl  her  undivided  one  third 
Intereat  la  and  to  esid  real  estate*       On  February  ^Q,  13S7,  Unrlo 
ttie^laskl  v%e  appointed  %daiinl8tr«ttrix  of  the  estate  of  her  father* 
SubsecjueatlF,  llarle  MiPviBoltl,   individusXll'  and  am  administratrix 
of  her  father* a  eotate  filed  a  petition  in  the  Oirouit  Court  of  Oook 
County  to  partition  the  real  estate,     on  Magaot  4,  1937,  a  decree 
wta  entered  tthl oh  found  inter  alia  that  Mnry  ^iemat,   the  widow, 
ouitelaiaed  her  intereat  in  the  real  estate  to  M-^rle  Miswinaki;  that 
the  deed  mna  duly  exeouted,   aoknovledgod,  dolivorfld  and  reoorded; 
th'^t  Marie  Hiawinak:!,  as  an  heir  and  by  virtue  of  a  quitolaiv  deed  by 
iUry  »iernRt,  posaossed  a  9/aista  interest;  th^^t  Miohael  fiiemat, 
i4««rd  Biemat,   Frank  Blcrrnat,  Joseph  ^iernat,  Anna  Koranehaa  nsd 
Charlotte  ^iernat  respootivoly,  un^  e?oh  of  theai,  poieesaed  a  S/Slsts 
interest;  that  the  prottisea  were  subjeot  to  a   first  mortgage  to 
the  Piast  Federal  Building  and  Loan  Aosooiation  in  the  sun  of  i60S,07) 
that  the  property  should  be  partitioned;   and  aptjointed  thres 
•MMiiaoi  oners  to  aake  pii^tition.     The  oo«aisaioners  reposed  that 
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tht  rvaX  •state  eouXd  &ot  be  i^^rtitloaed  nnA  th«  oourt  erd«r«d  tlie 
property  to  b«  sold,     on  Oetotoer  7,  1937,  Mary  SieniAt  »«»•  glToa 
X««»v«  to  fll«  an  Intervening  petition,     tne  interrening  petition, 
filed  on  Ootober  18,  1937,  sought  to  set  fteide  the  cmitelaia  deed 
glTOa  to  Marie  uizwineki  on  tlfte  ground  thnt  -Oie  deed  wne  given  in 
eonsidermtion  of  the  proaiee  of  iJ^rie  Miewinski  to  t«ke  oare  of 
petitioner  for  the  rest  of  her  natural  life,  and  that  Marie  uiewinski 
broke  her  prMdtee,  .%nd  th^t  therefore,  the  oonvey^noe  wae  null  sad 
▼old  heo^use  of  failure  of  eonsidexation.     Marie  uievinaki  ^mavered 
the  petition.     On  aeoeaber  18,  19S7,  i^ile  the  intervening  petition 
vae  pending  91^  undetertsined,  the  property  waa  aold  n%  n  Ui»,eter*s 
•aXe  for  11,700*00,  and  the  eause  vas  referred  to  the  Maeter  to  wUm 
ftllawaaee  for  faster *e  fees,   8olioitor*a  feee,  ooets  eto.,  and  to 
•tate  an  account  aaoag  the  partiee*     On  J\me  33,  1338,  the  Master 
filed  hie  report  and  reQo»«ended  that  the  interrenii^  petition  of 
Mary  Bieraat  be  diaaisaed  for  want  of  ec^ity,  insofar  ae  her  oontention 
th^t  the  quitolaia  deed  should  be  deolared  inv^^lid,  wnu  eoneerned* 
flM  Master  also   found  th  t  the  mppraieeaent  of  the  widow's  award  was 
duly  tt»de  in  the  Frobate  Oourt  in  the  soa  of  $700*00,  i^ieh  appraise- 
asat  was  approved  by  the  emirt;  that  on  May  4,  1938,  aa  order  wae 
entered  in  the  Probate  Oourt,  st^ttlng  the  aaooat  of  attorney* e  fees, 
adalnistratrix*  s  fees  and  oosts  of  adainistr^ition*     The  Master  further 
reported  th«it  the  property  was  sold  foT  $1,700*00;   th  t  he  ^alA 
|88&*65  on  the  first  aortgiitgs,  leaving  11,014*35  for  distribution; 
that  he  proposed  to  dietribute  the  b^ilanoe  of  tl,014*35  as  follows: 
To  the  M^ieter  in  ^h??noery  $383.t0;   to  plaintiff  for  aaouats  paid  for 
oourt  oosts,  ahsriff*s  feee,  abetraet  «liarges  and  other  inoidentiitl 
•xpeases  iaoluding  1350*00  for  attorney's  fees,   ^56*10;  eharges  for 
••anisaioners  at  sale,   #30.00,  amking  a  totnl  of  $969*90;  that  there 
reaained  a  balanoe  of  $44. 45,  which  the  Maeter  reooMoadad  be  paid  to 
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lUkTf  HisvixMki,  a«  adainittratylx  of  th«  estttt^  of  John  Dlen&st^ 
to  b«  dlttri^tod  by  b«r  in  seoordaneo  with  the  direct  loot  of  th« 
Probato  Oourt.     The  wiaow  objeeted  »nd  aaaortod  tb^t  tbo  iiaotor 
trrod  in  not  proposing  to  distribute  the  tl, 700.00  as  follows:     («i) 
psfoteBt  of  ^5*65  to  Fiast  Fedoiwl  duildiag  and  Loan  Assooietion; 
W  IMirsMnt  of  $335*30  to  Itstrie  Mitwinslil  as  Adainistratrix  of  tho 
estate  of  John  i^iemat^  «s  per  the  order  of  the  Probnte  Court  entered 
on  MRjr  4*  X93S{    (e)  l*«f»ent  of  I700.00  to  Mnry  ^iern^^t^   for  sad  as 
tier  wldoir*e  stmrd  aXloved  in  the  rrobnte  Oeurt;   <d}     The  balanee  to 
be  applied  toward  the  neetssayy  ooets  »M  expenses  in  this  partition 
prooeeding.     She  also  viintnined  th^t  the  Master  erred  in  not  finding 
tlimt  the  »ide«*s  amiird  of  t700«00  shoiad  be  paid  after  the  peyaeBt 
of  the  iortgagi  and  the  ne&^mnmrf  ooets  of  Bdainistration  in  the 
Probiite  aoart*  and  that  aXX  other  iteas  are  subject  and  subordinate 
to  her  ri^t  to  oolleot  her  «ido«*8  award,     the  Master  oTerruled  the 
objeetions,  whioh  were  allowed  to  stand  as  exoeptions  before  the 
Obi^^noellor,  «ho  owerruled  the  exoeptions  and  entered  an  order  for 
distribution  in  aoooirclmnee  «ith  the  reooa^endsttion  of  the  Master) 
from  whioh  order  this  appeal  ie  proaeoutad.     The  eourt  also  entered 
an  order  diaaienlng  the  intervening  petition  of  Ifary  Biernat  for 
7aiit  of  OQuity.     Ko  exeeptions  were  filed  to  the  report  of  the  ttASter 
finding  that  the  quitolaia  deed  fresi  the  widow  to  u&ry  ttlxvlnskl  «as 
▼alld  and  no  appsal  has  been  proeeeutad  froa  th^^t  part  of  the  order* 

The  first  point  for  us  to  deteraine  is  whether  the  quitelala 
dood  froa  the  widow  to  Marie  Mlxwinskl  h^d  the  of foot  of  withdrawing 
tM  r^al  eet?»te  froa  the  aesets  against  whioh  she  oould  have  reeourse 
In  oolleeting  her  widow* e  award,     tlie  Master  found  that  the  deed  was 
▼alld  and  the  oourt  followed  his  reoeaaendstion  and  disala»ed  her 
petition  for  want  of  ec^lty*     It  is  eontended»  therefore,  thst  n%  the 
tlas  the  real  estate  w«s  sold  the  aidow  had  no  interest  therein.     The 
widow  answers  by  eaylng  th»t  "was  hawing  a  oUia  a^^ainst  an  est«(te  of 
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lAiioli  t)i«  r««X  ««tttt«  It  la  proottas  of  p>!)Ttitloii  la  not  b«!V7«d  toy 
a  d«OTe«  iB  tb«  pATtltlon  lult  frooi  »ft«ri*»r(i8  aaa«rklag  li«r  olala 
agftlnat  th«  renl  «at^te  aold  under  aueh  dccraa  alttiou^  slM  was  a 
party  t#  tbt  i;^rtitlon  suit  mcreXf  a«  aa  &«lr,  bo  queation  rclatlag 
to  h«7  oXaifi  or  to  tho  ^dalniotratloB  of  tho  ootnto  balng  in  laauo. 
Sttttop  V.  R«mAm  176  111,  69. ••      wo  hmve  ozaslBed  tho  oaao  of  Sttttoa  t* 
Koftd),  mvitxtAmm  and  aro  of  tho  oplBlOB  tli«it  it  It  not  applio»blo  to  tbo 
faoto  la  tiio  Inotaat  o^ao*     Horo  tiaiy  i^iernr^t  <;ultolalatfd  bor  oatlro 
iiitoTOat*     It  cannot  bo  doalod  tk»t  »  eredltor  of  %b  eatato  bao  a 
right  to  rclo%ao  bio  or  bor  olaia  in«of»r  as  oortaln  real  oototo  of 
tbo  dooo«!»ood  lo  ooBOors^d.     la  tho  Suttpi^  eeyf  tbo  widow  wao  a  party 
but  obo  hn.d  not  oon^royod  bor  Intoroat  in  tbe  re^l  ost<?te*     wb  %ro  of 
tbo  opinion  tb^t  by  tbo  dood  obo  oonroyod  all  bor  lateroat^  ineludlng 
bor  rii^t  to  bavo  rt?oouT90  to  tbO  proporty  to  9!*tlafy  her  widow*  o 
award*     To  bold  otberwioe  would  be  to  defeat  the  purpoee  of  the  deed. 
Kor  widow* •  award  nay  aeTortbelooo  1)0  enforoed  »gmiast  other  property^ 

if  fljqr* 

finally,  a^poilsnt  urges  tbat  a  widow* e  ftward  is  a  eliiia 

prior  to  the  payaent  of  solloltera*  fees  In  ^   partition  proooeding* 
Section  75«  Ohopter  3»  111.  ^ew,  Stat*  1937,  proYidea  that  «  widow 
residing  in  tbia  otmte,  of  a  dooossed  busbAS^  wbose  estate  is  adoULnis-* 
terod  in  this  st^te,  "sbull,  in  all  o«^aes«  in  exelusioa  of  all  debte, 
elaiaoc  ebsur^o,  logaoios  si^  bequeste,  exoept  funeral  expenies,  bo 
«>llowed  as  bOT  sole  and  exoluaive  property  forewer,  exoept  as  herein 
otherwise  proTlded,  the  following,  to«-wit:  lirat  -  thr  faaily 
pioturps  ^d  the  vesrlng  apparel,  Jewels  aad  omaaents  of  herself  aad 
her  alnor  oblidrea.  sooond  -  :iuoh  sua  of  aonoy  as  tho  apprxiisere  aoy 
doea  res»oonj»ble  for  the  proper  support  of  bersolf  «nd  his  alnor 
ohildroB  for  the  period  of  one  year  sfter  the  death  of  the  testator  or 
iatostats,  in  a  manner  suited  to  her  oondition  in  life,  taking  into 
aooouat  the  oondition  of  the  estate  of  the  test?  tor  or  iatostats* ** 
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3«etioia  71«  Chaptar  3,   III.   Rat*  St^t*  1937«  provid«a  thnt  "pJH 

deouiDdt  agftl&st  tli«  tstate  of  nsy  test^ttor  or  lat«st«tt«  ih^ll  b« 

divided  iBte  eXiaa«8  la  oaimer  following*  to*-irlt:     First*  rua«rAl 

•zf9M9B  and  n«e«s3>i^7]r  ooat  of  sdfldBl8tr<=itlon.     Soeond*     Th«  widow's 

awftrdf  If  thex®  ]?«  a  widow}  ©r  Oblldr«n«   If  th#r«  afo  ohlldron  and 

80  widow,   •  *  ♦*     Appoiloo  uTg««  tli^t  nt  i»  •quit'? bio  tli«t  M^ry 

BlOTftiit  ^i^  ottier  p^rtl««  bo  ob%irgtd  with  tho  oooto  nad  oxpoaoos  of 

tho  partition  oult«"     fl^e  olain  of  l^iaot  lodorml  Building  and  Loan 

AoooolstioB  wfto  a  prior  lion  to  tb^t  of  ^i^  other  olai»»  sad  tho 

proaiaoo  had  to  b<»  oold  In  ordor  to  pny  sueh  olaln.     The  Clroult 

Oowrt  h»d  Jiarlsdlotioa  to  eatort»la  tho  ^ftrtitloa  suit.     Tho  attorney*! 

foos  allewod  woro  sololir  for  sorwioes  rondorod  la  the  original 

ptftrtltlca  suit  and  not  for  serwiooo  rondo  rod  in  opposing  defendant's 

laterToaing  petition  to  set  soldo  the  0uitolala  deed,     fio  ooaipl«>int 

io  ttodo  that  tho  foeo  are  oxoosaiwo.     It  wno  aoootasrf  to  file  » 

pVSMOdlsg  la  tho  Probate  Court  to  sell  the  ro».l  eetste  to  poy  dobta» 

or  to  file  the  inatftnt  jsotian  in  the  cirouit  Court.     The  only  o«ee 

oited  on  the  point  by  either  p?^rty  io  th^t  of  Little  ▼.    viUigaa. 

7  111.  App,  67,  where  ftt  pftgo  70,  the  oourt  said: 

^The  ret^sonAblo  $nd  neoooeary  ooote  nnd  exptaooo, 
oooBsioned  by  the  prooeodingo  to  ooll  ref*!  «tts<^e,  tho  Adaialo* 
tr«tor  should  have  orodlt  for,  «•  eald  t<roeeedingo  were  at  the 
InstF-noe,  and  for  the  benefit  of  appoll<*nt.* 

The  lf«r  is  th»t  in  n  proooodlag  (la  the  Frob?tte  Court)  to  sell  real 

eotato  to  p«y  debts,  the  ooots  ntxA  Attorneys*    fees  noeos»?irlly 

Incurred  therein  are  properly  (allowed  prior  to  the  widow's  sward. 

In  loglo  and  equity  there  is  ao  good  re  ooa  why  tho  saso  rule  la 

not  r^pplloftblo  to  9  proeoodlng  to  partition  in  tho  Oiroult  Court. 

It  would  be  unro>i9on<iblo  to  hold  that  tho  ohoioo  of  a  forum  deteralMs 

whether  or  not  tho  ^.ttorneys*    fees  have  priority  owor  tho  widow*  e 

award.     «•  are  satisfied  that  the  court  in  foUowlag  the  reoosMoadatioa 
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of  tto«  l()i«t«r  ^m  te  the  distritnitioB  of  the  funds^  ft«ttd  in  . 

I 

«ooevd;tne«  with  th«  Inw*  "^ 

'V) 
App«Ilaiit  points  out  thnt  thoro  970  no  astot*  in  tli* 

ftfftfito  otlber  than  tha  r«aJl  catato*     That  faot  eannot  ohango  tbo 

lav  appXio<«blo  to  the  •itu&.tion.     Tbo  proais««  irert   first  sold  for 

|1«SOO*OQ«     Tho  widow  objected,  st^'ting  tbt^t  the  prioo  »«•  iBadoqa«t«, 

aad  aj^tber  saio  wnM  ordered*     At  the  tiao  set  for  tbo  seoond  sale, 

no  bid  wr^s  ssx^o*     fbo  property  ??t  advertised  for  aslo  a  third 

tint,     nsintiff  H^rie  taswinski  bid  n,700.D0,     The  widow  aado  no 

bid.     There  io  »o  ooaplaint  tbmt  the  property  sold  n%  too  low  0 

prioo» 

For  the  rer^eons  stated*  the  order  of  the  Oireuit  Oourt  of 

Ooek  County  is  affiraed* 
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iat«   JUSTXOE   SUEKS   OES^IVIRIO  1^  0PI8I0I  OF  TKS  OOUT^T, 
Till*  Is  an  app««l  hj  3t  ^«%  Handktlph  Oorpor^tion, 
Southern  Hicatre  Propcirties,   Xne*«  Oentinent^l  Bi^tiom^l  Bnnk  and 
TTust  Oompaigr  of  Obiomgo  and  ?fU9te#a  itndttr  the  will  of  John  R* 
Thoapeoa*  de^suied,   from  «n  InterlooutorZ^H^f  of  the  Ciroult  Sottrt 
of  Oook  Oounty*  idierein  a  reoelTtr  w%»  ftppoistod*     The  opinion 


filed  oonourrentlf  herewith  in  e<%s«  Io»  40631  it  eont rolling*     A 
motion  WHO  made  by  uppellees  to  diemiee  the  Appeale  of  these 
three  defendants.     In  ot^r  opinion,  the  righte  of  the  defendants 
vers  «f footed  hjr  the  order  appointing  the  receiTor.     therefore^  the 
motion  to  dismiss  the  appeals  is  denied* 

For  the  re  sons  stilted  in  omse  Mo*  40631,  the  order  of 
the  Ciroult  Ooart  of  Oook  Oounty  is  rerersed* 

OUtaSR  BIVSRStO* 


2»MXS  I.   3UI4.nAM«   F.J«    AM&  H£B£1»   J.   COfiOQR* 
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im«  wsn<;*i  m»^  muivt^^    m^  :.fniitm  ov  rm  eoutf. 

Wf ^»  mi  motion  In  ih»  Bamtetp^l  {^o^i»t  et  C^l«  @o  on    «»pt»Ml>«r  18, 
1937»  itfiatiiiit  tli«  tfitfooa^mt ,  Jotta  &•  ^ittbold*  to  r««>ev«y  ll»796» 
«illttf»d  %■:)'  to«  oirittg  >]r  ^'ittlMild  ^«  i|tt%]fit!Bto]r  o£  %h«  r«tt%  imjrsbl* 

J^^au^ry  ^»  l^tSO^  1itt%ie#«li  th9  t^sodoiplt  ffetaX  ^^ap^^ajf  »«  l«an«v, 
(tli«  ftiae  of  wteioli  w!i»  i}lMiai«<3,  »<»  ptc»wid«fi  b/  tit^ta%«p  t^  the 
Siaaitreli  Hot#l»  «  «»yt>ov%%l<m)  %»l  ^ittbol^  lUtv«'t«e&t  OMifMiBy  m 
l««ci««,  ]L9r>tii«4  tlMi  ^r«riiitt«rtt  ^w»im  %«  i^cK>a  80S  t(«tr«]NiXi%fta  Huildir^ 
fay  a  tara  «adlag  ^pt%\  30,  Idj^i.     Tbli»  !«&»«  «%»  «iga«^  tojr  «li«  tfafe 
iiat   viitl>oX4  4it»  |iv«<il^«a%  af  tfea  ^'^ittliali}.  Xarettaeat  Caaj^fvay  tiad  l»y 
bia  i  divldtMiXHy  «ii  a  jjoiat  ptttyy^eitey*     TIm  ^ts!tti4<a  at  of  olaia 
««t  fortb  tlia  bftlsintsa  o»ii^  fav  r«at  aaorut^d,  nad  i>llni^«d[  ttv«it  tha 
laa;'«ay  «tad  %i%«  d#fead':'at  rtfattad  t«  iiav  tha  taouati  dan  ui2o&  rsouant, 
Ta  tbia  fftiitiHi«al|  the  da f«adiiiit  fllad  bii»  affl'iMrit  of  aivj&ta  aa 
Oatab«r  4,  lOST,  aatfl  «idaitt«»<)  th«  tF^eatiau  of  tiia  l«ao«  and  g«MiS«at; 
riM  daf*ii^  at  furthar  ad«ltta<!  rant  }m^^  «ioefaad  xin'Urr  tlia  X  a«a,  but 
Aaaittd  »«af  iKaaaea  a^m  awlag  tlia  |>1  latif f ,  elmiaiaf  thut  tha  nacnMd 
biil>!<aca  h«»4  h  tta  iidju^tad  nad  ttattX«d  with  t^  plntntjuri  aXoae  with 
tha  h  Xaaoa«  nwlag  tt»d«ir  oarUin  oth«v  Xaaaae*     ?ha  a&  a  ima  triad 
hafar«  tha  aourt  And  teauXtad  la  n  finitlag  aad  jadi^aaat  for  tha 
d«f«ad^at  9n  JaXy  7,  X93t« 

Tha  pXfiintlff  efohftaaaaatli^  atfida  aatlaaa  far  a  ii99  trl^nX  <«a4 
ta  Tiia»t«  th«  judiraoat,  hath  of  «hl«^  vairt*  -  ir«rnLl«»<i*     ^t  is  froa 
thio  Ja«i«ai«at  tn^t  tha  pXeintiff  «n?^«»a». 
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The   l«fendaiit  suggests  th'^tt  the  founlntion  of  tlM  xotloa 
1«  not  »  yrnXid  lease*  void  by  re>98on  of  Its  being  prohibited  uAder 
the  ln.w«  and  oalXs  our  nttentioa  to  the  lease  and  urges  that  the 
lease  on  its  faee   imports  th»t  it  irae  a  lettse  issued  by  n  oorpor'^tion 
under  and  by  virtue  of  the  Oorpor^^tion  AOt;  that  plaintiff's  right 
»s  !t*«*ox'  tio  reoover  vns  tmaed  u|>oa  a  veld  inatrument  and  therefore 
there  oould  be  m>  reoovery*     The  defead-^nt  further  suggests  that 
where  an  aot  is  done  by  a  corporation  beyond  its  legal  powers  the 
le«se  is  TO id  and  of  no  legnl  effeot.     Therefore  the  question  ie 
whether  thie  Incase  «hioh  was  exeouted  by  the  p»rti«s  is  void  upon 
its  face* 

The  lesse,  of  eourse*  is  the  subject  of  this  litlg'^tion*  and 
upon  its  faoe  appears  to  be  a  lease  froa  the  liotel  Ooaoasy  to  the 
^ittbold  seourities  Oompany  for  spaee  known  as  Rooa  80d  oa  the  Sth 
floor  of  the  building  lui^wn  as  the  Metropolitan  Building.     Proa  an 
exaaination  of  the  lease  itself  there  is  nothing  whioh  would  indio«ite 
that  the  lease  is  void  and  is  not  irithin  the  ohatter  powers  granted 
to  the  plaintiff. 

The  rule  by  which  the  oourts  are  j^ided  in  passing  upon  the 
<}ue8tion  of  whether  »  oontrnet  w«%s  entered  into  by  n  oorpor«^tion, 
where  the  charge  is  aade  that  the  oorpor-^tion  wns  without  power  to 
enter  into  suoh  oontfaet*  and  whioh  has  been  followed  in  innuaerable 
easesv  is  that  a  party  who  has  dealt  with  a  oorporr^ition  as  an  existing 
eorpor^tioa  and  has  reeelved  and  used  its  property  under  an  agreeaent 
with  it*  cannot*   in  a  suit  to  oolleet  the  stipulated  sua*  be  peraitted 
to  deny  the  oorporate  existtaae  of  auoh  corporation.     Qilaer  Orenaerv 
At90Ciatioi;v  T,  ^uentJQ,  143  XII9  App,   448,     In  that  o^se  the  aetioa 
was  by  the  plaintiff  to   r«oover  the  aaount  due  for  rent*  ndtieh  «ae 
due  under  the  teras  of  a  written  le^se*  and  ns  the  court  has  stated 
in  that  CM so: 


t 


■ 
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;;J-^^  *<!#  a(P   'K'ft  J^o^tf   fi  ■  xu/i.;-.;;    ?^:Ji&  7.-::  'MJirn^i^ii  i^XCMfftiV 

"^nt   (I'M,   •  '^^Ai  fJO»  SiiJ  ilSi:rt»   \0    «i.irtf  •!!? 

1  it»»tf  *«ff  a»ii(v  ham  «tt«tta«»  40MI  otai  «•#«• 

Will-'-'"'      -'M''       .«oi.t«noQT<»o  ^£rB  l0  t<Miit»ix<i  t#«iroQV««  •«»  t«**  «►♦ 
ftttfuti  BAil  tree;)  ani^r  »     &iif^  «»C)k»X  nM^Irr  ^  ^e  mrtv^  nilf  Y«Amr  atrfr 


"Appellant  having  dealt  with  Appellee  as  an  existing  oorpor<«tiott, 
fktA  haTlng  received  '^nd  v.s^^  Its  property  under  «n  ftgreenent 
with  the  Gorporntion,  os^unot,  in  this  suit  to  oolleet  the  ^'greed 
rent,  be  poraitted  to  deny  its  oorpornte  exietenee.     I^oard  of  i  i 

Education  T,   B?^keye^l,   133  111.   339;   Bueftnell  ▼.   Qonaolid^ted  M 

Ice   ^-ohine  O'o..   178  111,  67,*  K 

In  Aa^riomn  Univereity  ▼.   ^ood.  et  <tl..  216  111,  App,  189, 
this  court  held  th^^t  the  question  whether  there  is  %  dsfeet  la  ths 
erg^inixatioa  of  a  oorpomtion  which  will  prevent  it  fro«  being  a 
corporation  d£  jure  e%nnot  be  r'^^lsed  oollstereliy,  but  eaa  b« 
presented  only  in  n  <lireet  proe«edin||  by  inforsintion  in  the  nature 
of  R  quo  y^^rrftntc. 

Xt  h«8  been  held  by  the  SupreaH»  Court  in  the  case  of 
Eddleaan  v«  Union  County  iT^^ction  Oo. .  217   111,  409,  that  the 
iegftl  existence  of  «  eorpor  ^tioa  en&  be  qruestioned  only  In  a  direct 
proceeding  by  quo  warranto.   »jid  not  in  a  proceeding  instituted  by 
It  to  eend«an  l»Jid« 

It  is  well  to  eensider  the  provision  of  the  revised  st^^tute 
upon  the  qfuftetion  of  the  defense  of  ultrs  vires,     the  statute  provides 
In  Fnr,  1§7,8,  %iec,  3,  Ob,   33,  Corporations,   Illinois   revised  i3t%ts» 

1337, 

*l«o  oonveyftaee  or  transfer  by  or  to  a  corporr^tion  of 
property,  real  or  personal,  of  any  kind  or  description,  shall  be 
invalid  or  fftil  beonuse  in  fflaking  such  convey n nee  or  trinsfer, 
or  in  acquiring  such  property,  real  or  peraon^^l,  the  corporation, 
its  board  of  directors,  or  any  of  its  officers  stoting  within  the 
scope  of  the  '?©tu«l  or  apparent  :»uthority  given  to  theai  by  ite 
boprd  of  directors,  h**ve  in  so  doing  exceeded  any  of  the  purposes 
or  powers  of  the  oorpor-ition. 

Ho  liisitAtion  upon  the  biisiness,   purposc^s,  or  powers  of  « 
corporation,   expressed  or  i«plied  in  its  «5rtioles  of  incorpora- 
tion or  implied  by  law,   shall  be  asserted  In  order  to  defeat  »iqr 
notion  at  law  or  in  equity  between  the  corpor  tion  snd  *  third 
person  or  between  a  shareholder  nnd  w  third  T>erson  involving  any 
oontmot  to  which  the  cor^>or%tion  is  9  osrty  or  ftny  right  of 
property  or  gny  nllegod  li-^bility  of  whatsoover  n<«tttre:  but 
such  llaitation  aay  b«  asserted: 

(a)     In  a  proeeeding  by  «  sh<%r«holder  against  the  oorport?f 
tlon  to  enjoin  the  doing  of  unnvvthorised  aett  of  the  transaction 
or  Continuation  of  uiMAthorised  business.     If  the  unftuthorired 
J»ct8  or  the   businoes  sought  to  be  enjoined  nrti  being  trsnoscted 
pursuant  to  any  contract  to  which  the  corporation  is  a  perty, 
the   court  «sy,   if  nil  the   parties  to  the  contr'»ot   sre  parties 
to  the  proceeding  «nd  if  it  deeats  the  s«me  to  be  ecuitable,  set 
aside  snd  enjoin  the  performnnoe  of  such  contract,   '^nd  in  so 
doing  shall  allow  to  the  corporation  or  the  other  parties,   os 
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the  o-^se  may  b«,   eompena^tlon   for  th«»  loais  or  t!*m*ige  sugtnin^d 
by  either  of  the*  nrhioh  «»»y   result   froa  the  -ction  of  the  court 
in  setting  sslie  nrnA  enjoining  the  performnnoe  of  lueh  contr-^ot, 
but  J^ntlolpited  profits  to  be  derived  froa  the  perfermanoe  of 
the  contract  shall  not  be  awarded  by   the  court  as  «  loss  or 
diuonge  sustained* 

(b)  In  H  proceeding  by  the  corporation,  whether  noting 
directly  or  through  a  receiver,  trustee,  or  other  legal  repre- 
sentr^tive,  or  through  ah'^reholders  in  ».  represent'itlve  suit, 
against  the  officers  or  directors  of  the  corpor-'itlon  for 
exceeding  their  authority* 

(c)  Xn  a  prooeellng  by  the  St^^te,   %b  provided  in  this  Act, 
to  dissolve  the  oorpor  tion,   or  In  a  proceeding  ty  the  Bt<9ite  to 
enjoin  the  corpor  tion  froa  th«?  tr^iuiactlon  of  unauthorised 
business*  <* 

Thit  defendant  contends  tbft  It  was  not  «  lense  Issued  by  a 
corporation  existing  under  the  Corporation  Aot»  and  therefore  the 
court  w?)9  Justified  in  ruling  me  It  did.     Froa  the  authorities  we 
hi^ve  cited  It  appears  to  be  the  rule,  nn  stfited,  thi^t  the  Qut^atlon 
©f  the  legality  of  the  organisation  cannot  be  attacked  collaterally, 
and,   for  the  reasons  stnted,   the  ouestlon  wbs  not  one  that  should 
hnve  been  considered  by  the  trial  court. 

From  the  evidence  In  the  record  It  appears  th«t  two  contmcts 
were  turned  over  by  the   i^lttbold  oecurltles  C^mpAtif  to  the  plaintiff 
AS  0ollater%l  security  th'  t  the  ^Ittbcld  Securltlee  Coap^ny  would 
cmrry  out  Its  contract  with  the  plaintiff,  and  froa  an  exaainwtion  of 
these  oontrncts  It  appears  th^t  the  defendant  consented  to  the  Asslga- 
aeat  of  the  contracts  as  security  to  the  lessor  and  w^e  not  by  such 
aesii^UMBt  released  or  discharged  of  hie  liability  as  guarantor. 

On  Jomiary  31,  1933,   Wittb^ld  Securities  Ooap>^ny  assigaed  two 
real  estate  contracts  to  the  Central  Hepubllo  Trust  Ooaowny  «s  trustee 
under  a  trust  Indenture  aavie  by  the  Randolph  Hotel  CoMTjaiqr,  which  wni 
then  In  possession  of  the  prealses*     The  contracts  were  by  the  terae 
of  the  inetruiaent  ms signed  "ae  security  for  the  payaent  of  any  and 
aU  rents  due  and/or  to  becoae  due  •  •  •  to  the  leesor  or  its  assigns 
tmder  a  certain  lease  wherein   Randolph  Hotel  Ooapai^  is  lesser  and 
said  Wttbold  Investaeat  Ooapany  Is  lessee*"     It  appears  there  wae 
evidence  offered  by  the  plaintiff  which  would  Indicate  that  ♦30*00 
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ves  eolleat«d  on  aooount  of   the  rent  due  and  thrt   this  mm  was 

applied  in  reduction  of  th«  rent  account  of  "Ittbold  'loourltloi 

Coffloany.     Th^re  in  nothing   in  the  sssi^zuittiit  vhioh  in  ^ny  way 

affected  the  liability  of  the  defendant  at  gwir-ntor,  end  it  is 

well  settled  that  the  taking  of  oollaterel  eeoiurity  does  not  effect 

a  release,   Penny  v.  wrane     ros.  JtfK.   Co.  80  111,  S44  •     The  court 

said  in  that  oase: 

"The  next  point   is,   that  taking  a  new  note   for  fifteen 
hundred  dollars  as  eollater?>i   security  for  the  balance  due 
on  the  note  in  suit,   and  the  tr':nsfer  ol   the  collateral  note, 
before   ite  Maturity,   to  the  "^ir^et  Nation'  1   iJank,   the  note   in 
euit  all  the  time  rsssniclng  in  the     oesesnion,   cuetody  and 
control  of  appellees,   end  no  transfer  thereof  having  b  en  made 
to  the  bank,   without  the  kno^vled^e  or  consent  of  appell?^nt, 
ditohnr^^ed  her  from  liability  on  her  gu^rnnty," 

fhi  vollaternl  eeovirity   in   the   inetant  oaee,  aa  well   ae  the  leaee, 

reoained  in  the  posBession  of  the  plsintiff  and  was  not  traaef erred, 

therefore  it  oonee  within  the  rule  announce     by  the     upreme  Court 

in  the  ease  Aentioned  ebove. 

There  is  nleo  oo^splaint  in  regard  to  the  aethod  of  proving 
the  amount  due,   «!nd  it  ie  urged  by  the  defendant  that  thero  waa 
laok  of  evidence  for  the  plaintiff  upon  thia  question.     However, 
there  wae  an  eita&ination  of  the  booka  of  the  plaintiff  fro«  which 
it  appeared  that  the  evidence  offered  was  the  anount  due  the  pl^in^ 
tiff,  find  in  allowine  the  figoree  to  be  read  into  the  record  the 
eourt  did  not  err. 

The  plaintiff  points  to  the  fact  tt&t  the  judgment  wae 
returned  on  July  7,  1938  by  the  oourt,  who  heard  the  evidence  without 
a  jury,  aad  later  the  plf^lntiff  moved  for  a  new  tri.al  nnd  to  vaoa^  e 
the  judgment.     Upon  oonsider^tion  of  the  aotione  by  the  oourt  they 
were  denied,  and  uoou  the  date  of  the  denial  of  these  aotioAa  the 
plaintiff  filed  it a  notice  of  appeal.     The  point   is  made  by  the 
defendant  that   the  notice  of  appeal  of  the  plaintiff  wne  not   filed 
within  the  ninety  daye*  and  therefore  the  oourt  le  without   juris- 
diction  to  entertain  this  appesl.     This  motion  by  the  defend- nt  was 
made  for  the  firet  time  in  the  defendant's  brief. 
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f h«  court   in  th«  ©«»#  of  QUI  19  ▼.  Jurzyn«^.   ^84  III,   App, 

VfAp  upon  9  sBOtlon  to  dlsnlse  th«  App«««lf   s^^ld: 

"iloreoTer,  defeadatnt  first   naked  for  a  dlftmlsasil  In  hla  brief 
flied.     The  fixing  of  the  brief  is  held  to  be  equivnlent  to 
a  joinder  in  error,   nnd  by   jolnd^^r   in  error  the  rif?ht  to  aove 
to  dienlse  the  »?rit  is  ^^lived.      rrer^d  ▼•   l^oag^   13S   111*   App, 
333,   linlen  ▼.    ?>8ter.  311  lil,   App.  609," 

la  tb«  oaae  of  Gonntll  ▼,  Sorth  Yoyn  s^otor  Co,.  397  III. 

*pp,  347,  *•  la  th?»t  opinion  quote  from  rinlen  v,   ifbeter,  211  111, 

App,  609,  the  following: 

*In  actual  prsotlee  the  filing  of  ftppellees*  brief  is 
held  to  be  equlv«?lent  to  'i   joinder  in  error,     TruesdRle  ▼• 
For^.  40  111.  80 J   OtBeufeelmer  v,   reoDle.   :^5  111.   ^pp,  460; 
yery^a  ▼.  .g#ftp^f»  71  lU.    App.   ^WTJM^A  v.  IIsOSju  133  III. 

App.  333;  McyfgyBi^ff^  ▼.  ii^ii?:^^?,  i«o  in.  App.  34i;  lafeist  ▼• 

X9MM»   193  111.    App.   95. 

Sjr  joining  in  error  appellees  waived  the  rl0it   to  «ove 

to  diaatis3  the  'jppeal.     jptagn  v,   Qormelly.  34  111.    143; 
^roektyqy  v.    <Offley.  66  111.   99;    '^Inet  v.   I'eople.   73   111.   183; 
Kane  V.   ^-eople.   13  111.   App,   383;    Fre;^d  ▼.  Ho^ii.   135?  Ill, 
App.  32.3;  i4£^e|^  V.  M.  leating  i jiom  Go..  145  ill.   App.  ij 
^ooQle  ▼.   n^^ftyf,   149  111.   i^pp,   315. « 

Bo,   in  the  oonaidermtioa  of  this  question,  0nd  in  riev  of  the 

^tithorities  oited,   we  are  of  the  opinion  th^t  the  oourt  has  juris- 

diotlon  to  entertain  the  appeal  t^kea  by  the  plaintiff,  land  th  .t  the 

trl«yujtfi«ytt  erred  in  not  eat ?»riagjudg seat  for  the  plaintiff  for 


11,73®!^  t^t^^mojmt  eet^  by  the  eTldeaot.     Therefore,  th* 

judgaeat  of  the  trial  eourt  is  reversed  %ad  judgoteat  eat«red  here 
for  $l,795« 

RKVSRSSd  A1I9  iXmOMWf  SSRS« 

OSBIS  K.   SULUVAM,   P.J.    kJKQ  W9KKE,   J.   99>W9m^ 
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m*  jvniQt  mmh  mti^mtn  fm  onmoa  or  tm  oourt. 

This  is  an  ftppsal  frosi  »n  oTder  entered  on  October  S6, 
1338,  TiaefitlBg  an  order  preTlm^ely  «nter<sd  on  July  14,  1938,  1a 
rhioh  the  ease  had  been  dlsalesed  for  ^nn%  of  proseoutlon. 

On  Septeaber  30,  1938,  the  plstlntiff  filed  e  petition  in 
the  nature  of  «  writ  of  ^rror  ooTQa  nobia.     The  defendmnt  filed  a 
•otion  to  diealBs  the  plaintiff's  petition,  nnA  After  »  hearing 
en  the  laotion  the  eourt  mistviiBed  the  petition  «nd  T^^eiited  the 
order  of  July  14,  19^*     The  defendant  elected  to  stand  on  its 
notion  and  has  ftppe»led  froa  this  order. 

The  plaintiff  in  her  petition  «»llige8  th^^t  the  o^^se  ms 

set  for  triia  before  Judg^e  aridley  on  the  sixth  day  of  July,  1938, 

and  further  nlleg«s  thnt  en  that  dnte  the  onse  was  Huaber  64  on 

the  list  of  o<^3es  to  be  Added  to  the  Trial  Call,  and  thit  the 

plaintiff's  attorney,   Frank  0,   t«viton,  asked  frank  Sows,  the 

Clerk  in  the  court  totm  when  the  c^se  would  be  re-^ohed  for  trial. 

The  olerk  replied; 

"It  will  not  b«f  reached  this  term,  but  will  go  ower 
to  the  Septeaber  tera  beosuse  it  is  too  ff^r  nw'^y  to  be  renehed 
before  oourt  eloses." 

The  O'ise  continued  to  be  held  on  Jud^  Oridley'a  oall,  anA  on  July 
14,  1938,  the  o»ae  '^na  oalled  for  trial  and  w<ss  disaisaed  for  want 
of  pro«)ieoutien. 

The  title  of  the  eass  appeared  in  the  Ohieago  law  Bulletin 
Oall  ewery  <iay  froa  July  5,  1938,  to  July  13,   1938,  and  the  issue 
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of  July  li,  1998*  thoved  tbnt  tb*  oss*  would  b«  bei^rd  oa  July  14« 
1938.  Tb«  Ohle^tge  Uw  Bull«tin  of  July  14«  1938*  sbovod  that  tho 
e«i)i«  hftd  beon  dl8al9««d  on  th^t  <l%y« 

OB  9«ptottl>er  30,  1938«  th«  plislntiff  fll«d  her  petition 
la  the  nature  ot  **  writ  of  error  ooraa  noble.     The  defendaat  wae 
given  tine  to  ^navcor   sftld  petition,  and  filed  a  motion  to  dlealaa 
tbM  pljilntlff*e  petition,   And  nfter  ?.  hearing  on  s^ld  motion,  the 
eourt  vseated  the  order  of  July  14,  1938* 

The  defendant  oontends  thnt  the  plaintiff's  xittoriMy  wrm 
negll^nt  In  not  vntehlng  the  trl%l  oourt*»  eall  and  notlolag 
that  the  enae  hsd  been  dlsmls^^ed,  aad  th»t  there  vata  not  aueh  a 
Blatnke  of  f%ot  vhloh  eould  be  the  b^sla  for  a  petition  in  the 
nature  of  it  writ  of  eoraat  nob  la,  for  the  mlati^ke  of  f^ot  ooat  be 
«Be,  whloh  If  known,  would  haire  prereated  the  r@niltlon  or  entry 
•f  the  Judgioeata 

The  plaintiff  oalla  our  fittentlon  to  the  <tb8trt>ot  of  reoord 

ea  the  question  of  negligence  of  the  pl%lntlff*a  attorney,  where 

it  aopenra  that  - 

"The  aald   FTank  0.  lerlton   (attorney   for  the  plaintiff) 
then  Inforaed  the  a?  Id  l^daund  a,  Otuenlnge   (i<<ittorney   for  the 
defendant)  of  the  oonverantlon  between  the  aald  Frank  C,  levltoa 
%nd  rraak  Sowm,  the  olerk  aaalgaed  te  Judge  Gridley*a  oovirtrooa, 
ea  the  6th  d*y  of  July,  1958,  and  the  said  Edound  3.   Oureralnga 
then  informed  the   ^li^   Fmnk  C.  tevltoa  th-^t  he  too  vn.a  of  the 
opinion  th^t  the  ^bove  entitled  esuae  would  not  be  re»ehed  for 
trial  during  the  aonth  of  July,  1938,  but  would  be  continued 
to  the  Septeaber,  1938,   t«rm  thereof,   and  th  t  he,   the  8?iid 
Edanmd  3,  auaalnga  paid  no  further  sttentlon  to  the  csll  of  the 
above  entitled  o^use  nnd  did  iK>t  appeinr  before  Judge  Qrldley  on 
the  i4th  i^y  of  July,   A,   D,   1988,  aad,   sa  a  nwitter  of  f?*ot,  did 
aot  know  ths^t  the  ^bove  (entitled  oauee  had  been  dlaalsaed  for 
want  of  oroaecutlon  until  sifter  he  had  reoelved  the  ^epteatoor, 
1938,  ooBOion  Inw  jury  calend&r,  «»nd  falling  to  find  the  abewe 
entitled  cmise   in  a^ld  ORlendnr,   '■eat  to  the  office  of  the  olerk 
of  the  Superior  Oourt  of  Oook  County  and  n9oert««ined  the  order 
of  dl awl a a al  entered  la  eald  onuee  oa  the  14th  i-y  of  July. 
K    S.   1338,  ^  '• 

So  thnt  when  thla  oauae  waa  dlooleaed  for  rant  of  proeeoutlon  on 
the  laat  day  ©f  the  oourt  term  before  the  avaaer  W'^eatlon,  neither 
eounael  waa  present* 


n/tt  tft«I4  bmr- 


no 


?1 


rn 


fejt' 


Mela«lfc  Btft-w  ••tr«*  •Irf*  ti*>f^  tftl^  ©3 


s 

Th«  gener?»l  rule  it  th^t  oounsel  1«  peraitttd  to  rely 
upon  th«  Infomntlon  gl'^^en  by  the  el«rlt  of  the  eourt  &*  to  tho 
•t&to  of  the  QouTt't  OftX«n(lRr»  and  th«  f<iot  th»t  counsel  relied 
upon  sueli  Information  doea  not  of  It  eel  f  emerge  the  plaintiff  witH 
negligence,     Thla  rule  wae  followed  in  tfee  oaee  of  Heivi  ▼•  Ohieagc 
Ralligaye  Ooagany.   et  al..  8S1  III,   App»   38.      It   ie  «   fact  that  h*d 
^dge  Oridley  known  on  July  14,  1938  tbet  his  clerk  had  given  out 
the  infornation  thnt  the  et>»8e  would  go  over  until  the   following 
Septeaber,  the  court  would  not  have  entered  the  order  that  the 
emse  be  dineiased  for  w^nt  of  proaeoution*     Cte  the  contrary  the 
court  upon  reoelTlng  euch  information  woxild  hAve  continued  the  c^.ae 
to  a  future  date,     this  rule  w®4B  also  followed  in  the  on^ae  of  Toi^h 
▼•  ^satuii  Phillii^aon  $.  Co..  350  111.  Ai>p,  247. 

As  we  view  the  fsota  aa  they  appear  in  the  record  we  beliere 
the  court  was  juatified  In  aettl&g  aside  the  j^vder  diaaiaaiag  the 
eauae  for  want  of  proaeoution.     The  order  ia  affiraed. 

0KII3  I.  mixLivAs,  P.J.  Am  mwoi^  4.  cosotm. 
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?&!«  1«  an  appeal  1^  tti«  plaint  If  fti  from  %n  Interlocmterjr 
ord«]r  «at€r«d  rsbruaiy  8,  19S9,  appointing  a  r«o«lver  p<nd<ntg  litt 
for  th«  3333  iasiilngton  Boulev  rd  SulXdlng  Corporation.     In  thla 
«as«  th«  plaintiffs  so^jght  nn  Injunction  re-straining  the  defendsmts 
froJB  carrying  out  osrtasla  oorporste  resolutions  whlob  w«rs  aXlegsd 
to  bo  null  and  void.     Tbs  tppllos^tlon  for  the  appointment  of  « 
rcoeitrflrr  ^%8  fluids  by  ths  d«fend»nt«  k^*  <^«   litohis  in  a  petition  snd 
oount<*rol«l9  presented  during  the  hearing  on  the  plaintiffi*   aotlon 
for  a  temporary  injunction.     Mo  STldenoe  ^as  heard  by  the  oourt. 

Tbo  plaintiffs  filed  their  oompli^lnt  on  February  6,  1939« 
seeking  ^  deQl«tr»tion  by  the  eourt  th^t  oertaln  oorporste  resolutions 
purported  to  have  been  pessed  by  the  defendants  on  February  4,   1939, 
eere  mill  nnd  Told,  »nd  an  injunction  restrTtinlng  the  defendants  fr«i 
enforcing  or  Ktteaiptlng  to  enforce  the  rosolutions.     the  resolutions 
vers  designed  to  oust  the  present  asnAgOisont  of  the  pXelntiff  eorpor* 
ation  by  the  plaintiff,  Joseph  Slsgol,  »nd  to  cut  the  defendant,  R. 
0.  Fltehie,   in  oharge  of  the  plaintiff  corporation's  affairs. 

Tbo  oosiplaint  alleges  th»t  the  plAlntiff,  3333  Washington 
•ottlOT^^rd  fiullding  Corporiition,  is  a  eorpomtion  HmXj  organised  uid 
existing  under  the  laws  of  the  state  of  Illinois;   ths»t  the  plaintiff, 
Joseph  Siogol,  is  A  stockholder,  director,  president  fnd  treasurer 
of  the  plaintiff  corporation}   pnd  th^t  the  plulntiff,   aoohelle  ^iegel. 
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is  A  atookholder  of  the  plaintiff  eorporT^tion.     The  eoaplalnt  9«tt 

forth  that  the  oorpor?^tion  was  reergmnited  la  m  proceeding  filed 

uaAer  3eotioa  TT'-B  of  the  H«)jakruptoy  ^ot«   and  th^t  the  defendant, 

H.  v2.   Fitohie,  ir«e  appointed  a  aeaber  of  the  Bondholders*  O^andttte 

erected  under  the  reorganisation  pX%n*     The  eoaplAint   further  eets 

forth  thiit  Fitohie,   instead  of  protecting  the  interests  of  the 

bondholders,   interftrred  with  the  e^negeaent  of  the  debtor  oorporatiea 

end  attnipttlcited  the  affairs  of  the  debtor  oorpcmtion  in  eueh  a 

oMmaer  as  to  depreoi«ite  the  v«ilue  of  tts  bonds  to  »  point  vhere  he 

eould  and  did  purohase  large  auantities  &f  the  bonds  «tt  a  substantial 

a-iving. 

The  oomplaint  further  ohargee  that  the  outstanding  bonds  of 

the  plaintiff  oorporation  were  cancelled  and  stoek  issued  to  the 

former  bondholders;  that  a  special  meeting  was  held  of  the  plaintiff 

oorporntlon  as  reorganized,  nnd   the  plaintiff,  Joseph  Siegel,  and 

the  defendants,  H.  a.  fitehie  and  Clfira  B»  midolph,  were  eleeted 

diractore.  A  speelal  meeting  of  the  mw  Bonrd   of  I^ireotors  w«>s  held 

on  September  17,  13158,  st  ahioh  aeetlng  the  olnintiff  Joseph  3iegel 

vae  eleeted  the  president  and  treasurer,  and  ^^lao  employed  as  manager 

of  the  pro^^^erty  and  affairs  of  the  plaintiff  oorporBtion,  The 

•omplaint  aets  forth  th^t  the  plaintiff  Joseph  ^iegel  thereupon 

entered  into  the  aanageaent  of  the  property  »nd  the  affairs  of  the 

plaintiff  eorpor'ition  and  perforaed  his  duties  ?*e  manager,  and  th'st 

his  operation  of  the  plaintiff  oorporation  reflected  a  subetantial 

profit. 

the  complaint  then  charges  th»t  a  speelal  meeting  of  the 

board  of  direotors  of  the  plaintiff  corporation  was  held  on  februttry 

4,   1939J   th«?t  at  th'^t  time  the  defendant,   Clara  8.   Rudolph,   wes 

not  a  stoolOiolder  of  the  plaintiff  oorporation,  and  tberefore  net 

qualified  to  aet  s«  s  direotor  of  the  oorporation  at  the  meeting, 

but  did  cast,  what  the  def andante  ol«imed  to  be  the  deciding  vote 
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upon  A^eh  of  the  resolutions  pTeaented  »t  th«  oieeting.     On  th«  lay 
th«  ooapl^int  vnn  fiXf»4,  lebruaTjr  6^  1939 »  a  notloe  was  8«ry«<l  on 
th«  defendants  that  tho  plaintiffs  would,   on  the  following  d«y« 
I'sbruj^rjr  7,  1939,  isove  the  oourt  for  ths  issuanos  of  a  teapor^zy 
injunction*     Plaintiffs*   motion  fo;  a   t^mpemry  injunction  ws« 
Stvessntsd  on  February  7,   »nii  ^  he«-«ring  thareon  w^s  h»d  and  continued 
to  l^brucxy  8,  1339*     On  the  afternoon  of  February  7,  1938,  the 
defendeints*  attorneys  served  the  plaintiffs  with  notioe  th^t  they 
would  on  the   following  <inf  present  the  verified  petition  of  R#  0, 
Fitohie  !^9kiQg  th^t  lenwe  be  given  the  defendants  to  file  n  «»os«* 
eompl^int  within  a  re^som^ble  tiise  to  be  fixed  by  the  eourt,  and 
also  asking  imT  the  appointment  of  »  receiver  for  the  pinintiff  oor- 
[^rr^tion.     Upon  rsoeipt  of  this  notioe  the  pl?*intiffs  served  notice 
that  they  would  move  the  oourt  on  rebru«ry  8,  19S9,   for  the  dlsoissel 
of  their  eottplftint  and  the  e^se  without  prejudice.     Upon  the  hearing 
of  plaintiffs'   notion  for  «  teaporssry  injunction  on  rebrxiary  0,  1339, 
counsel  for  the  defendants  presented  the  petition  of  the  defendisnt 
Fitohie  R.nd  f^  cross-^oaplaint  signed  and  sworn  to  by  the  sabm 
defendant  on  February  g,    li?39,  and  Hsked  le?*ve  to  file  inst^nt^d  the 
evoss*eoapl%lnt  of  Fitohie,  ss  well  %s  the  petition  described  in  the 
notioe  served  on  the  previous  day*     The  plaintiffs  then  aade  the 
following  altern?^tive  motions;    (1)     For  the  dismissal  of  their  co«- 
plaint  «nd  this  onuse  without  prejudice,    (2)     for  an  igaaedinte  ruling 
on  their  notion  for  a  temporary  injunction,  and   (S)  for  a  disaissal 
of  their  ceaplaint   for  want  of  equity,     fhe  oourt  oontinued  the 
plaintiffs'   motion  for  an  Insedlate  ruling  on  their  stotlon  for  e 
tewporary  injunction  sjid  denied  the  plaintiffs'  i&otion  for  disaissal 
•f  the  case  without  prejudice  and  for  dieniesal  of  the  case  for 
want  of  SQuity,      The  oourt  at   said  tine  granted  the  defendnnt  H,  G* 
Fitohie  le«ve  to  file  instsnter  his  petition  and  oross-complaint. 
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and  tb<'>t  the  oro««--ee!Bpletlnt  stAOd  as  na  atuiwer  to  th«  ooaplaint 
filed  1»y  the  plAintlffs,  nad  the  court  in  the  astaMi  order  appointed 
deorge  l>utoia  reeeiver  of  the  plaintiff  oorporatioa*  and  directed 
hia  to  take  iauRediete  ohatgt  iWHA  peeeeesion  of  the   reel  estate*  ae 
»ell  as  all  the  property  of  the  plaintiff  eerpor'>tion  and  to  sanage 
fuid  operate  said  properties* 

the  oroee'-eomplaint  of  the  defendant  R,  Q,   ¥itohie  alleges 
th>tt  he  is  a  Btookholder  and  duly  eleoted  and  <malified  direotor  of 
the  plaintiff  oorpor?*tion;  th?it  on  leteruary  4,  1339,  a  speeial 
ai^eting  of  the  board  of  directors  of  the  eotfieration  wia   held*  at 
«hieh  tiate  the  entire  hoard  was  present  and  Tarious  resolutions 
were  adopted  terminating  the  nam^genent  of  Joseph  Siegel  and  directing 
that  all  oor&pensation  to  hias  eease  isaaediately;  that  at  this  iieetiag 
Joseph  Siegel*  president*  and  one  of  the  plaintiffs  herein*  deol«ired 
that  none  of  the  resolutions  adopted  ?.t  the  apeoial  aweting  were 
valid  for  the  reason  th  t  in  his  opinion  said  Olara  H.  Rudolph  was 
not  a  proper  direotor*  and  th^^t  at  the  meeting  Joseph  Siegel  stated 
he  would  not  surrender  poeeession  of  the  prenisee  and  wmild  not 
abide  by  the  resolutions  ousting  him  as  auuMger.  It  is  further 
alleged  that  unless  the  court*  by  its  proper  officers*  t»)cee 
poaaetiaion  of  all  the  assets  of  the  eerpor'^tion*  and  its  books  and 
records*  inoluding  stock  records*  until  the  iseues  herein  are 
determined  or  until  a  special  aieeting  of  the  stockholders  is  held* 
irreparable  daeiage  vill  be  caused  and  the  assets  of  the  oorporation 
will  be  wasted  and  dissipated* 

It  is  further  alleged  th^t  the  contract  purported  to  be 
entered  into  between  the  corpori=ttion  and  Joseph  Siegel*  eagaglBg 
hia  as  a  manager  for  fire  years  with  ooiapena«>tion  of  ^5*  pmr   week* 
plus  an  apartasnt*  or  In  the  event  the  apartasnt  is  not  occupied 
by  hl«  its  equiralent  in  e«ah  payable  weakly  as  a  salary*  be 
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lBa«dl:^tely  onneeII«d  and  d«terailned«     Therefore  the  pr<%yer  of  the 

eroes'-eosplaint:  la  th$;t  »n  order  be  entered  termlni^tlng  «nd 

laaedlrttely  o»tno«llng  the  mftnegetitent;  oontreet  purported  to  be  entered 

Into  between  the  piaintlff  corporation  ?>nd  Joseph  Slegel;  tb^t  %11 

ftote  of  the  board  of  direotera  at  Its  special  meeting  on  February  4«       \ 

1939  be  deol?^red  vnJLld,   and  th^^t  the  resolutions  'Adopted  by  the 

Beard  of  directors  ».%  its  apeciiil  ai««ting  be  given  full  foroe  and 

effect*   nnd  th>?t  if  in  the  opinion  of  the  court  the  beet  interests 

•f  the  estate  will  be  serTed*  ^   speilal  meeting  of  the  stockholders 

•hall  be  ealled  under  the  s\^perYieion  of  the  court »  nnd  that  pendente 

lite,  a  manager  or  reeeirer  be  appointed  by  the  oourt,  with  the 

usual  powers  of  receivers  in  chancery,  to  take  chmrge  of  the  business 

affairs  »ind  the  aana^flsent  of  the  property  oiined  by  the  plaintiff 

eorpoTi^tien  nnd  ioonted  m%  3333  Washington  '^ouleTurd,  Ohicge,   Illinoie, 

known  as  the  nohatfield  Hotel**  •     So  th^^t  upon  an  exaain^tion  of  the 

order  entered  by  the  eourt,   it  appearsj 

*1«     That  the  defcnds^nt  H,  Q»  Fitohie  be  and  he  is  hereby  granted 
le- ve  to  file  instanter  hla  i&etition  ^nd  cross-cooplmint  end  s^id 
oress-oosplaint  to  etnnd  ?rs  well  as  the  answer  of  T^;*  0.  fitehie 
to  the  complaint  herein* 

3»       That  the  «otioa  of  the  plfilntiff  herein  to  disaiss  the 
eoaplaint  herein  be  mnd  the  soaie  is  hereby  denied." 

Thereupon  the  court  ordered  th^^t  Oeorge  Dubin  be  hvA  he  w*»s  appointed 
reoelwer  to  t».ke  iauMdi^te  charge  and  possession  of  the  re«il  estttte 
in  question,  and  all  of  the  property   'belonging  to  the  oorpor-ition, 
including  the  books  of  account  ai^  corpornte  records*  nnA  he  wns 
eapowered  to  operrite*  manage  and  lease  »fii<i  real  est<^te«  to  eaiploy 
assistants*  sake  necessary  puroh^see  and  such  disburse^itents  rs  were 
necessary  and  recuisite  in  the  operation  and  iaanageiiient  of  the  hotel* 
It  was  further  provided  that  Oeorge  CK^bin  file  his  reoeiwer's  bond 
in  the  SUM  of  15*000  within  ten  days*  nnd  th  t  R.  G.   fitohie  file 
his  cross-plaint if f*a  bond  in  the  sua  of  #300  within  the  saae  period - 
of  tiae* 
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fhft  eomplr»lnt  eh<^rg««  th>t  the  only  nllcg^tions  in  tlie  ore««* 

ooapXalnt  pretending  to  n%n%«  %txf  groundi  for  the  »ppolntaWBt  of  t 

reeelTer  ftre  found  in  p«ragrs{^  5  tbereof*  whioli  re^de  ae  foXIevst 

^S«       That  unleaa  this  oourt^  by  and  throu^  lt«  ttrop^r  offioeTs* 
t^iUiLea  peaseeslon  of  nil  of  the  ^s^eta  of  the  pX?»intiff  oorpor'^tion        K'\ 
and  all  of  Ita  books  and  reooTda,   including  atook  reeorda^  until 
tha  iasuea  herein  are  deternined  or  until  a  apeelal  nec^ting  of  \ 

the  atoekholdara  ia  held  under  the  superriaion  of  thia  court, 
IrrapRDftbla  di^MH-^e  will  be  enuaed  and  the  issfieta  of  aaid  eorpoT- 
»tio&  will  be  wr^ated  ^tu3  diaaipa.ted*'* 

iUBd  the  plnintiffa  obII  the  attention  of  the  oourt  to  th«  f»ot  th*.t 

in  the  petition  or  ero8»-*oompl»int  of  Fitehie  there  ia  no  i^llegstion 

th«t  the  plftlntiff  oorporstion  waa  inaolTent  or  in  dnnger  of 

beoo»lng  inaolvent;  thf^t  there  ia  no  oharge  in  the  petition  or  oroar- 

•Mijsilaint  that  the  pl««.intiff  eorporisttion  h^td  been  or  wcia  being 

aisaajiaged  or  th^^t  ita  aaseta  wtt^  being  v^ated  or  di8«ij>ated;  ao 

«hat  we  c^ite  %gree  with  the  aug|:;eation  of  the  pl»intiff  thst  the 

interlocutory  order  aaist  at%nd  or  fiai  u^n  the  ple^dinga  na  they 

exlated  nt  the  tiaM»  the  order  ana  entered,  %nA  ve  h^tve  indicated  ia 

our  opinion  the  preoeedinga  »&  they  ooourred  prior  to  the  d^iita  «hen  the 

appeail  #&a  tAken  by  the  plaintiffa* 

In  «  <llm«u33ion  of  the  aerita  of  the  eontroTeray,  Section  86 

of  the  Rainess  Oorporjition  Aet  of  1953   (1937  111,   Rey,   3t.  Oh.  33, 

Par,   1S7*86,   3eo,  86,}now  girea  eourta  of  equity  power  to  lifttid<tte 

eorporptiona  and  to  appoint  reoeivera  u^n  the  ault  of  a  ahareholder* 

The  provision  of  the  aet  th?>t  ia  pertinent  ia  na  followa: 

••(1)     That  th*  direotora  are  de<»dlooked  in  the  mnn«»getjient  of  the 

oorpors^te  sffssiira  snd  the  ahrjreholdera  ^re  unnble  to  brenk  the 

deadlock,  and  th;  t  irreparable  injury  to  the  oorpors^tion  ia  being 

auffered  or  ia  threatened  by  rc-aon  thereof;   or 

(3)       That  the  ^ota  of  the  directora  or  thoae  in  control  of  the 

corporation  are   iiiegf'i,  oppressive,  or  fr»»udulent;   or 

(3)       ThRt  the  oorpor-^te  iseeta  are  being  niaapplied  or  imated** 

Froa  en  axaoination  of  the  oroaa-HSOaplaint  filed  by  le-«Te 
of  oourt  in  which  the  eroaa-coaplAint  sppliea  for  the  appointoaent 
of  a  receiver,  there  ia  no  alleg-tion  of  faet  which  would  indicate 
%hM  aaeeaaity  for  tha  Appointment  of  «  reoeiver*     There  ia  no 
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«II«gHtlon  of  ftot  oh'^rging  th^t  the  oorpor  ?te  affairs  or  !%•  «•••%• 
were  b«ing  misapplied  or  rt^ated;    iQ  f<^et  th«  only  "^lleg  tion  thnt  la 
■Ado  -  and  whioh  lo  but  n  eonoXuslon  -  is  braced  largely  upon  oertain 
reeolutione  pnesed  by  the  lioard  of  direotore*  vhioh,   as  we  hnTO 
pr(»Tim;eIy  indieated^  do  »ot  abow  that  tbe  ^seeta  of  tbe  oorporntion 
wfr*  beixig  dissipated*      *iie  nre  of  tbe  opinion  there  ie  net  auffioient 
Justlfio^ftioB  for  the  appoiataent  of  ^  reeeiver  bneed  upon  the 
eXlegitions  in  the  oross«»eoapl»int  filed  by  the  eroaa-oeaplelBfint 
R*  0*   Fltohie^  %ad  for  thnt  reaeon  ve  thinlc  the  oovrt  erred  in 
eatering  the  order  appointing  a  receiver.     The  order  eppointlng  a 
receiver  it  reversed. 

SENI9  E.    StLLIV^S^    P.J,    AH®  »|tni«,   3,   OOSCJU^. 
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AT  A  TERIA  OF  THE  APPELLATE  COUPT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  w'OLFE ,  Justice 
Hon.  BLAINE  KUFMLIN,  Justice 

JUSTUS  L.  JOHNSON,  Clerk      ^  0  0  X.il©  O  1  2 
RALPH  H.  DESPER,  Sheriff 


BE  IT  RmiEMBERED,  that  afterwards,  to-wit:  On  JAN  2  6  1939 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9382 


Agenda  No.  21 


IN  THE 

COURT  ^.0F-li3iJN0I  S 
SECC^^ID  DISTRICT 


OCTQJ0EK  TERM,  A.  5^^1938 


LaSalle  Extension  Univei|Blty, 
a  Corporation,         / 


Thomas  E.  Tucker, 


)pellant 


Appellee, 


Appeal  from  County  Court 
Kankakee  County, 


HUFFMAN  -  J. 

Appellee,  on  January  31,  1935,  signed  what  is  designated  as 
an  Application  for  Memhership  in  the  Department  of  Higher  Accountancy 
in  appellant  corporation.   The  down  payment  provided  for  in  the 
application  for  enrollment  was  changed  from  |50  to  #30,  and  the 
monthly  payments  were  changed  from  $15  to  ^6.  It  was  provided 
therein  that  the  monthly  payments  should  be  due  and  payable  on  the 
20th  day  of  each  month.  At  the  time  of  signing  the  application 
for  membership  enrollment,  appellee  also  signed  a  note  in  the  sum 
of  #130,  payable  to  appellant,  evidencing  the  balance  due  upon  his 
application  for  membership.   This  note  provided  that  it  was  to  be 
paid  to  appellant  in  monthly  installments  of  |6  each,  payable  on 
the  20th  day  of  each  month,  beginning  with  March  20,  1935,  until  paid. 

When  the  first  shipment  of  books  was  received  by  appellee,  he 
returned  them  to  appellant  without  opening.  This  was  soon  after 
the  contract  and  note  were  signed.  Later,  and  in  the  month  of  July 
following,  he  received  a  similar  package  of  books  from  appellant, 
which  he  likewise  returned  without  opening.  He  states  that  the 
books  were  transmitted  by  mail  and  that  the  postage  was  about  twenty- 
two  cents.  This  constituted  all  of  the  transactions  between  the 
parties.  After  maturity  of  the  note,  appellant  sued  appellee  in  a 
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/  Justice  of  the  Peace  court,  where  it  recovered  a  judgment  against 
^     him  for  $130,  which  was  the  principal  sum  named  in  the  note. 
Appellee  prosecuted  an  appeal  from  that  Judgment  to  the  county 
court  of  Kankakee  County,  where  the  case  was  tried  by  Jury  and  the 
Jury  found  the  issues  for  the  de^jr|j|ant  (appellee).   Appellant 


prosecutes  this  appeal  from  the  judgment  of  tiie  court  entered  on  the 
verdict. 

In  the  trial  of  the  case  in  the  county  court,  appellant  called 
as  its  only  witness,  the  appellee.  He  testified  that  he  signed  the 
note  in  question;  that  the  books  received  by  him  were  returned;  that 
at  a  later  date  they  were  agaiaef  sent  to  him  and  again  returned  to 
appellant;  that  he  received  nothing  in  the  way  of  physical  property, 
books  or  lesson  sheets,  wtiich  he  retained;  that  he  could  not  state 
what  books  were  contained  in  tiie  packages  received,  as  he  did  not 
open  them.  This  constituted  appellant' s  testimony.   The  note  was 
introduced  in  evidence  and  appellant  rested  its  case.   The  appellee 
then  took  the  witness  stand  on  his  own  behalf.   He  introduced  in 
evidence  the  application  for  membership  in  appellant  corporation 
in  the  Department  of  Higher  Accountancy.   This  instrument  Is  too 
long  to  incorporate  in  this  opinion.   Appellee  testified  that 
appellant's  Salesman,  Eggen,  was  the  person  vdio  secured  his  applica- 
tion for  membership;  that  he  had  seen  appelleJit's  advertising  in 
the  magazines;  that  one  package  of  books  was  received  soon  after  the 
signing  of  the  note  and  application  for  membership;  that  he  im- 
mediately returned  this  package  unopened;  that  later  in  the  summer, 
he  received  another  package  similar  to  the  first,  which  he  returned 
to  appellant  unopened.  He  states  that  the  foregoing  constituted 
the  extent  of  the  transactions  between  him  and  appellant. 

It  Is  insisted  by  appellant  that  this  suit  is  based  entirely 
upon  the  note;  that  it  has  nothing  to  do  with  the  application  for 
membership  or  enrollment;  that  they  were  independent  promises;  and 
that  the  court  erred  in  refusing  to  instruct  the  jury  to  find  for 
appellant.  It  is  insisted  by  appellee  that  the  suit  is  based  upon 
the  application  for  membership  in  the  Department  of  Higher  Accountancy 
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in  appellant  corporation;  that  the  note  is  but  an  Incident  to  the 
enrollment  contract  and  that  the  measure  of  damages  to  which  appel- 
lant is  entitled,  is  limited  to  the  loss  sustained  by  it  because  of 
appellee' s  breach  thereof. 

Appellant  cites  the  case  of  the  International  Text  Book  Co.  v, 
Martin,  220  Mass.  1,  108  N.E.  469,  in  support  of  its  position  that 
the  promises  between  appellant  and  appellee  v;ere  independent  promises 
and  therefore  the  promissor  must  perform  his  promise  and  bring  cross- 
action  if  the  other  party  fails  to  perform.  In  tlia.t  C8.se,  a  minor 
son  enrolled  with  the  plaintiff  for  a  course  of  instruction  in  tele- 
phone engineering.  The  father  signed  a  guaranty  to  the  effect  that 
the  price  agreed  to  be  paid  for  the  course  of  instruction  would  be 
paid  according  to  the  terms  of  the  subscription  agreement.   Suit  was 
brought  on  the  guaranty  to  recover  the  unpaid  installments,  which 
amounted  to  |53.40.  The  father  admitted  that  he  read  the  contrr?.ct 
between  the  plaintiff  and  his  son,  and  that  the  same  was  by  the 
terms  of  the  guaranty  incorporated  into  the  guaranty  contract.   Two 
defenses  were  set  up;  First,  that  the  son  was  not  in  default  in  the 
payment  of  installments  due,  and  second,  that  misrepresentations  were 
made  by  the  agent  of  the  plaintiff  when  the  contract  was  signed  by 
the  son. 

The  action  was  by  the  plaintiff  against  the  father  to  recover 
the  balance  due  on  a  written  contract  between  plaintiff  and  the 
defendant's  minor  son,  which  contract  the  defendant  had  guaranteed 
in  writing.  The  court  in  that  case  held  the  promise  to  furnish 
the  instruction  and  the  promise  to  pay  therefor,  to  be  independent 
and  not  dependent  promises,  and  permitted  recovery  against  the 
father  for  payments  remaining  due  the  plaintiff.  It  is  there  re- 
cognized that  in  case  of  dependent  promises,  a  party  to  an  executory 
contract  may  stop  performance  by  the  other  party  either  by  explicit 
directions  or  renunciation  and  refusal  to  perform  further  on  his  part, 
and  that  he  is  thereafter  liable  only  upon  the  breach  of  the  contract. 
The  rule  with  reference  to  independent  promises  as  followed  in  that 
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case  is  taken  from  notes  awj.  F5<^clage  v.  Cole,  1  Saunders,  319,320, 
and  la  e.nnounced  as  follows:  "If  a  day  be  appointed  for  payment  of 
money,  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is 
to  happen,  or  may  happen,  before  the  thing  which  is  the  consideration 
of  the  money,  or  other  act,  le   to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  a,ct  before  per- 
formance; for  it  appears  that  the  party  relied  upon  his  remedy,  and 
did  not  intend  to  make  the  performance  a  condition  precedent."   This 
rule  has  been  recognized  in  the  case  of  Powers  Reg.  Go.  v.  Hoffman, 
169  111.  App.  657,  660. 

It  is  also  urged  by  appellant  that  the  fact  the  defendant  changed 
his  mind  after  enrolling  for  the  course  of instruction,  and  refused 
to  proceed  therewith,  is  no  defense  against  his  liability  to  pay  the 
full  amount  of  the  contract,  and  in  thle  connection  reference  is  Biade 
to  the  case  of  Moore  v.  LaSalle  Extension  University,  146  Okla.  88. 
In  that  case  the  defendant  enrolled  in  appellant  institution  for  a 
course  of  instruction  in  traffic  management.   Suit  was  instituted 
upon  the  note  signed  hj   the  defendant.   Defendant  denied  liability, 
claiming  that  he  had  an  understanding  with  the  plaintiff's  agent  that 
the  agent  would  hold  all  papers  connected  with  the  transaction  until 
after  the  defendant  had  had  an  opportunity  to  examine  same  and  to 
determine  if  he  wished  to  pursue  such  course;  and  that  upon  examination 
of  the  books  and  papers  to  be  sent  him,  if  the  defendant  decided  that 
he  did  not  wish  to  pursue  the  course,  that  the  agent  agreed  the  deal. 
would  be  off  and  that  his  note  and  the  other  papers  would  be  returned 
to  him.   The  agent  did  not  so  retain  the  enrollment  application  and 
note,  but  forwarded  them  to  the  plaintiff,  whereupon  certain  books  and 
consignments  of  lessons  and  instruction  material  were  sent  to  the 
defendant.  Following  that,  the  defendant  had  correspondence  with  the 
plaintiff  to  the  effect  that  he  liad  no  time  to  study  and  that  he  was 
returning  the  books  and  other  material.  After  some  correspondence  and 
by  consent  of  the  defehdant,  the  books  and  papers  were  returned  to  hia. 
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Followlng  this,  the  defendant  continued  with  the  contract,  making 
subsequent  payments  until  he  had  received  forty-four  out  of  the 
forty-seven  consignments  of  lespons  and  instruction  material  which 
were  to  be  sent  him.  The  coiirt  in  its  opinion  states  that  the  only 
defense  was  that  there  was  no  delivery  of  the  note  by  the  defendant 
to  plaintiff.   It  appears  that  although  the  defendant  did  return  the 
books,  yet  upon  his  consent  they  were  ascain  shipped  to  him,  aiu"  that 
he  continued  the  course  of  instruction  under  the  contract,  receiving 
forty-four  out  of  a  total  of  forty-seven  lessons  which  were  to  be 
furnished  him.   The  three  remaining  consignments  of  lesnons  were 
all  that  remained  for  the  plaintiff  to  do  in  order  to  complete  the 
contract.  The  plaintiff  did  not  make  the  final  renunciation  of  his      I 
contract  until  after  he  had  received  the  forty-fourth  consignment 
of  lessons  and  instruction  material.   ?/ith  reference  to  this  situa- 
tion, the  court  states:  *'The  defendant  received  the  initial  and         t 
complete  first  installment  of  books,  instructions,  etc. ,  about  the      f" 

middle  of  May,  1925,  and  at  regular  intervals  therea.fter  he  received    ; 

i 
similar  consignments  without  protest,  other  than  as  noted  herelnbeforei 

up  until  April  5,  1926,  at  idilch  time  forty-four  out  of  forty- seven 

consignments  had  been  sent  to  and  retained  by  defendant.  The  remainder 

were  subject  to  his  call.   These  articles  were  not  returned  until 

July,  1926."   The  court  found  that  the  acceptance  by  defendant  of 

the  performance  of  tiie  contract  by  the  plaintiff  and  the  unexplained 

retention  by  him  of  the  material  sent,  for  such  a  length  of  time, 

precluded  his  defense  made.   And  in  conclusion,  the  court  states; 

"Defendant's  whole  defense  rested  upon  his  right  to  examine  the 

books,  etc.,  sent  to  him  by  plaintiff,  and  decide  then  whether  or 

not  he  would  go  forward  with  the  contract.  His  subsequent  decision 

to  abide  by  the  contract,  his  payment  thereon,  and  his  long  acceptance 

of  the  benefits,  would  seem  to  strike  down  his  defense  and  make 

the  same  now  unavailable." 

It  is  held  in  International  Text  Book  Co.  v.  Jones,  166  Kich, 

86,  88,  that  a  party  to  an  executory  contract  may  stop  the  performance 

thereof  by  the  other  party  by  explicit  direction  or  by  renunciation 
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thereof  and  the  refusal  to  perform  further  on  hla  part,  and  that 
he  is  thereafter  liable  only  unon  the  breach  of  the  contract.   To 
the  same  effect  are  the  cases  nf  International  Text  Book  Co.  v, 
Marvin,  166  Mich.  660,  668;  International  Text  Book  Co.  v.  Roberta, 
168  Mich.  501,  506;  International  Text  Book  Co.  v.  Schulte,  151 
Mich,  149. 

It  is  generally  considered  that  where  one   of  the  parties  to 
an  executory  contract  repudiates  it  before  its  ijcrformance  is 
finished,  either  by  notice  of  recisslon  or  by  refusal  of  further 
performance,  without  adequate  cause,  the  other  party  thereupon  has 
a  right  of  action  for  all  such  drmages  as  he  may  have  sustained  by 
reason  of  such  recission  or  abandonment.   It  is  also  a  general  rule 
in  the  construction  of  contracts,  that  two  contemporaneous  Trrltinge, 
where  they  are  between  the  same  parties,  relate  to  the  sBS^e   pubject 
matter,  are  mutually  dependent,  and  constitute  in  fact  but  one  c?n- 
tract,  may  be  construed  and  considered  together  in  actions  between 
the  parties.  This  rule  has  been  frequently  applied  in  the  case  of 
a  note  and  a  contemporaneous  agreement  in  \7rlting,  such  agreement 
being  construed  as  a  part  of  the  same  contract  for  the  purpose  of 
explaining  or  controlling  the  terms  of  the  former.   Such  cases  are 
generally  where  the  agreement  constituted  the  consideration  for 
which  the  note  was  given.   It  would  appear  in  this  case  that  the 
enrollment  or  membership  agreement  constituted  the  consideration  for 
the  note  given.   They  are  so  mutually  connected  with  each  other,  as 
to  in  fact  comprise  but  one  transaction  between  the  parties.   The 
note  was  but  an  incident  of  the  enrollment  contract  and  would  not 
have  arisen  except  for  sajae.   We  do  not  consider  them  subject  to  the 
rule  applied  to  independent  promises* 

Appellant  offered  no  proof  of  damages  based  upon  appellee' s 
renunciation  of  his  contract,  but  based  its  claim  for  recovery  solely 
upon  the  note.   There  were  no  pleadings  in  the  case  and  this  court 
must  take  the  record  as  it  finds  it.  The  application  for  membership 
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set  out  in  detail  the  price  of  the  course  of  inetructlon  and  the 
manner  in  which  the  same  was  to  be  paid.   The  note  merely  evidenced 
the  unpaid  balance  appearing  due  in  the  application,  and  provided 
for  payment  thereof  in  the  same  manner  as  set  out  therein. 

Appellee  repudiated  his  contract  upon  receipt  of  the  first   \ 
shipment  of  books  and  material  from  appellant.   He  returned  each 
slilpment  immediately  upon  receipt  of  same.   After  return  of  the 
second  shipment,  appellant  took  no  further  steps  with  respect  to 
appellee's  course  of  instruction.  Appellant  offered  no  proof  of 
damages  based  upon  defendant's  renunciation  of  his  agreement.   It 
does  not  assign  error  upon  its  failure  to  have  awarded  to  it 
such  damages  as  might  have  flowed  from  the  appellee's  refusal  to 
proceed  with  his  contract,  and  such  point  is  not  argued  in  this 
court.   Therefore,  this  court  has  not  considered  the  question  of  | 
nominal  qps  damages.  "^     ~~  *"     '"^    """^ ~'^' — ~- 

We  are  of  the  opinion  the  jud^^^menC  of  the  county  court  ia 
right. 


Juds-ment  affirmed. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  T""  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  tlie  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

^__ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(73815— 5M — 3-32) 
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■m  AT  A  TERI.1  OF  THE  APPELLATE  COUPT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  4th  day  of  October,  in 
the  year  of  our  Lord  one   thousand  nine  hundred  and  thirty-eight, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
_  Hon.  FRED  G.  \/OLFE ,  Justice  ^ 

Hon.  BLAINE  EUFFIlL\N,  Justice   QOO  1«A»  DJ-3 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


BE  IT  RmOMBERED,  that  afterwards,  to-wit;  On  J^^.   ?  6  ^^Pl 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


Gen.  No.  9373 


Ag.  No.  19 


IN  THE 
APPELLATE  COURT  OF  ILLIN.piS 

SECC^rD  DISTRIC" 


Andrev,;  B.  Henderson, 

Plaintiff -Appejlant 

vs. 

Willard  Johnson,   Ralph^SK^  Zahui, 
Guardian  ad  Litem_£pi^aid 
liVillard  Jotinson,   a  Minor,    et   al., 


rom  Circuit 
curt ,'  Winnebago 
County. 


Defendants-Appellees . 


WOLFE,  J. 

An  automobile  which  was  being  driven  on  Fifteenth  Avenue  in 
the  City  of  Rockfora,  Illinois,  by  0.  T.  lienderson,  Jr.,  in  which 
the  plaintiff,  imdrew  3.  Henderson  v/as  riding  as  a  guest,  collided 
with  the  car  of  Emil  Johnson,  being  driven  by  his  agent,  Millard 
Johnson,  the  defendant,  and  the  plaintiff  was  injured.  The  plaintiff 
started  a  suit  against  the  defendants  in  the  Circuit  Court  of  V<in- 
nebago  County,  and  alleged  in  the  first  two  counts  of  his  petition, 
that  just  prior  thereto,  and  at  the  time  of  the  collision,  he  was  in 
the  exercise  of  ordinary  care  for  his  own  safet:f,  but  on  account  of 
the  negligent  manner  in  which  the  defendant,  through  his  agent, 
operated  his  car,  the  plaintiff  sustained  injuries. 

The  third  count  of  the  petition  alleges  the  physical  facts  to 
be  the  same,  as  in  prior  counts,  MJid  then  charges  the  defendants, 
"Did  wilfully,  wantonly  and  maliciously  drive,  operate  and  manage  the 
automobile  of  Emil  Johnson,  defendant,  at  a  high  rate  of  speed  to -wit; 
thirty-five  to  forty  miles  per  hour  directly  at  and  towards  the 
automobile  in  vAich  the  plaintiff  v;as  then  and  there  riding  and  which 
said  automobile  was  in  plain  view  of  the  defendant,  Emil  Johnson  by 
his  agent,  Vidllard  Johnson  and  in  plain  view  of  the  Defendant  V.'illard 
Johnson,  and  in  such  a  location  that  the  defendants,  either  by 
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themselves  or  their  agent,  sav;  the  automobile  containing  the  plain- 
tiff, or  by  the  exercise  of  ordinary  care,  could  and  should  have 
seen  said  automobile  co.ntaining  the  plaintiff  in  ample  time  to  have 
prevented  a  collision  betvoeen  the  automobile  of  lilmil  Johnson, 
defendant."  The  plaintiff  further  avers  that  said  defendants  by 
their  agent  and  by  themselves  vdlfully,  wantonly  and  maliciously 
drove  the  automobile  of  Smil  Johnson,  the  defendant,  directly  at 
and  against  the  automobile  containing,  the  plaintiff. 

To  this  petition,  the  defendants  filed  an  answer  denying 
all  the  material  allegations  of  negligence  anr^  wilful  and  wanton 
conduct  on  the  part  of  the  defendants,  and  charge  that  the  accident 
occurred  on  account  of  the  contributory  negligence  of  the  plaintiff. 

The  case  vvas  tried  before  a  jury.  At  the  close  of  all  the 
evidence,  the  defendants  entered  a  motion  to  withdraw  the  third  court 
of  the  complain^B*  from  the  consideration  of  the  jury.  This  motion 
was  sustained,  and  the  third  count  was  dismissed.  The  jxiry  fotmd 
the  issues  for  the  defendant.  Judgment  was  entered  on  the  verdict, 
and  it  is  from  this  judgment  that  this  appeal  is  brought. 

First,  it  is  insisted  that  the  Court  erred  in  withdrawing  the 
^wilful  and  wanton  count'  of  the  plaintiff's  petition  from  the  con- 
sideration of  the  jury.  This  count  charged  that  the  defendant  wil- 
fully and  wantonly  drove  his  car  at  the  rate  of  speed  of  thirty-five 
to  forty  miles  per  hour,  and  ran  into  the  oar,  v/hich  the  plaintiff 
was  driving.  So  far  as  the  abstract  shows,  the  sufficiency  of  the 
petition  was  not  challenged,  but  the  defendants  filed  a  general  denial 
of  each  charge,  and  went  to  trial  upon  that  issue.  Mr.  Andrew  B. 
Henderson,  in  his  testimony,  stated  that  when  he  saw  the  automobile 
of  the  defendant  coming  from  the  north,  it  was  seventy-five  or  eighty 
feet  away,  and  was  going  between  thirty-five  and  forty  miles  per  hour, 
and  from  the  time  it  entered  the  intersection,  he  did  not  notice  any 
change  in  the  speed  of  the  automobile.  Here  was  positive  testimony 
to  sustain  the  third  count  of  the  plaintiff's  petition.  There  is 
other  testimony  in  the  record  sustaining  the  third  count,  namely, 
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tliat  there  was  no  obstruction  of  any  kind  to  prevent  the  defendants 
from  seeing  the  plaintiff  for  a  short  time  before  their  car  entered 
the  intersection,  up  to  and  at  the  very  moment  of  the  collision.  This 
testimony,  if  taken  alone,  would  be  sufficient  to  sustain  the  third 
count  of  the  plaintiff's  petition,  and  the  same  should  have  been 
presented  to  the  jury  for  consideration. 

The  defendant's  instruction  No.  6,  given  by  the  Court,  is  as 
follows  to-wit:"6.  The  Court  instructs  the  jury  that  at  the  time  of 
the  happening  of  the  accident  in  question  there  was  in  force  and 
effect  a  statute  of  the  State  of  Illinois  as  follows: — "Chapter 
165,  Paragraph  68:  Vehicles  approaching  or  entering  intersection. 
Except  as  hereinafter  provided,  motor  vehicles  traveling  upon  public 
highways  shall  give  the  right  of  way  to  vehicles  approaching  along 
Intersecting  highways  from  the  right,  and  shall  have  the  right  of 
way  over  those  approaching  from  the  left."  You  are  further  in- 
structed that  if  you  believe  from  a  preponderance  of  the  evidence 
in  this  case,  that  the  defendant,  at  the  time  and  place  in  question, 
was  entitl'kied  to  the  right  of  v;ay  over  the  automobile  in  which  the 
plaintiff  was  riding,  and  that  the  proximate  cause  of  the  collision 
was  the  failure  of  the  driver  of  the  automobile,  in  which  the  plain- 
tiff was  riding,  to  accord  to  the  defendant  the  right  of  way,  then 
you  shall  find  the  defendant  not  guilty." 

This  form  of  instruction  has  repeatedly  been  criticized  both 
by  our  Supreme  Court  and  all  of  our  Appellate  Courts.  It  would  seem 
clear  that  the  statute  does  not  mean  that  the  driver  of  a  vehicle 
approaching  an  intersection  must  yield  the  right  of  way  to  one 
approaching  the  same  intersection  on  his  right,  without  regard  to 
the  distance  that  vehicle  may  be  from  the  intersection  when  he 
reaches  it  or  to  the  rates  of  speed  at  which  the  two  vehicles  are 
traveling.  V/hen  the  driver  of  a  vehicle  approaches  an  intersection 
and  he  sees  another  vehicle  approaching  from  the  right,  at  a  greater 
distance  from  the  intersection  and  at  a  speed  such  that,  in  the 
exercise  of  due  care,  he  believes  he  will  be  across  the  intersection 
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before  the  vehicle  approaching  from  the  right  reaches  it,  then,  in 
our  opinion,  the  latter  car  is  not  one  "approaching  from  the  right" 
within  the  meaning  of  the  statute,  and  so  as  to  require  such  driver 
to  stop  or  yield  the  right  of  way.  Riddle  vs.  Mansager  254,  Ap., 
68,  Munns  vs.  City  of  Chicago  Railway  Co.,  235  App.,  160;  Swartz 
vs.  Lindquist  251,  111.  App.,  320. 

The  Appellee,  in  his  brief,  cites  many  cases  to  support  his 
contention  that  the  instructions  will  be  considered  as  a  series, 
and  that  if  all  the  instmactions  taken  together  state  the  law 
applicable  to  the  case,  the  Judgment  appealed  from,  should  be  affirmed. 
This  is  a  correct  statement  of  the  law,  but  it  does  3aot  apply  when  an 
erroneous  instruction  directs  a  verdict.  An  erroneous  instruction 
that  directs  a  verdict  cannot  be  cured  by  Fjiother  instruction  that 
properly  states  the  law.  The  defendant's  instruction  number  6, 
was  erroneous,  end  should  not  have  been  given.  The  Court  refused 
to  give  instruction  number  2,  and  5,  kk  for  the  plaintiff.  TVe  have 
examined  these  two  refused  instructions,  and  "vve  think  they  properly 
set  forth  the  law  as  therein  stated. 

The  Judgment  of  the  Circuit  Court  of  Vfinnebago  County  is 
hereby  reversed  and  the  case  remanded  for  a  new  trial. 

Reversed  and  Remanded. 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  j """  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Kecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  AVhereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this ■ day  of 

Jn  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerl-  of  the  Appellaie  Court 

(73815 — 5M — 3-32) 
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AT  A  TERI^I  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  7th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-nine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  POVE,  Presiding  Justice 
Hon,  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
E.  J.  WELTER,  Sheriff 


30  0  I.A.  613 
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BE   IT  REMEIfflERED ,    that   afterwards,    to-wit:    On  MAR  7"  lS39 
the   Opinion   of    the    Court   was   filed   in   the   Clerk's    Office   of    said 
Court,    in   the  words    and   figures    following,    viz: 


Gon.  No.   S369 


kfr,.   Ko.  16 


In  the  Api>0liate  Ocmrt  of  Ij-lin^ia 
October  Torrj,,    '..  Jd*   10...a. 


211a  O'Brien,   Delia  I^ 
Kraiaar  Maurioau  ari 


i,   Franco 
nos/Krarrier.i 

'3 )      :,pp^^i«rsea, 


va. 


^Ti3 


;-eiiry  ...   Voss,  ^aiaos  Lustar, 
Kaly,  Clifford  Lindsey,  ;3v^s3 
Willis  a,   i^oodward,   Clara 
Austin,  i'rank  BorQlla,  Lorj 
Charlos  Lind?jaist,  kra 
Charles  Huss,  liorac©  IW-^-^^* 

Jamos  Korsan*  vi,  IT.  Lenaon,  May  Farley, 
(Kellss  A.  lear^'  Dillon,   as  A<li-aiai3tratriit 
of  the  Estate  ht  James  ShielfJa,   '>acea3C5d, 
appellant }^  =dlliaja  V.,  Knutaon,  HeoeiTer 
of  will  nounty  National  Sanis:  of  .Toliot, 
Illinois,  now  in  IJ^^tjidation ,  Georg© 
Schoettes,  Thosias  |l#  .Hadif^an,  Marssret 
Duggan,  Patrlclc  IV,' Fits.f:sraid,  Usa'^rarst 
MoFariand  and  J".  Bert  Blackburn,   Aoting 
heoorder  of  Deeds  of  «ill    ■»^omiitj,  Illinois, 
success, r  In  Trust  to  G^org©  ,t»  Olar©,  Do- 
ceased , 

(Defendants.) 


fca  GQlli~aii, 
~s  Barras, 
Philip 


.appeal  fron  tli© 
Circuit  Court  of 
■."ill  County, 
Illinois 


The  f  iria  of  vv.   H»   (Jl^nre  and  Goiapan/  iu  located  in  Joliet 
and  duria"  tke  /ears  from  10  36  to  1930,   ar»d  prior  thereto,   arii-:a,^ed  in 
tho  "business  of  loariix3|i;  money.     It  secured  its  loans  "by  trust  deed  on 
roal  estate,     A  borrower  of  the  ftrn's  money  ©xeoutod  a  promissory  note, 
or  notes  for  tha  aiaount  of  the  loan  and  oonTsyed  Jiis  roal  estate  ae 
oocurity  by  trust  dead  to  O^oi-^e  J.  Clrxre.     In  sone  such  transactions, 
as  abovQ  indicated,   the  loan,    or  c'sbi  v.as  avidenoed  by  notes  of  differ- 
ent arioiiata,   oil  of  ishich  oqualled   th©  susouiit   of  the  loan.     The  firm 

old  and  dellvored.  its  notas,  thu«  v'iequired,   to  its  oustonerj,  kopt  a 
i-ucord  of  the  purchnaers  of  tha  notes,   colleoted  the  interest  wlieji 

'tio,   and  paid  it  to   the  holder  of  each  note,   ae  therein  stipulated, 

T  a  usual  practice,   ths  firiTi  credited  th®  interest  nalS  on  tho  back 
o.;   such  note. 
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Said  Oeor*!!;©  3".  Glare,   an  attorney  at  law,   exsinined 
tb©  abstracts  of  title  to  the  real  estat®  offered  as   securitj  for 
loans,   decided  upon  tli©  acvi^ebility  of  making  loans,  and  %n3   (In 
a  word),   the  hoad  of  the  firtn.     f'e  died  bsfore  the  bearln*3  of  "t-'e 
-3v.i.de;jC0  In  tho  case  at  bar.      i.illiii'-   "  •     lo'v'-jrey,  3r.,  ^'<ho  ror.ained. 
as  the  office  manager  of  the  firia  after  Mr,  Clare's  death,  was  a 
■witnosfi  in  tiie  Gas©4    Mr.  lo-wrey's  duties  as  office  marxafi;9r  d?irini<; 

'::  tine  in  question  were  of  a  oierioal  nature,   such  as   msllin;--  notes 
or  the  firia,  recaiv^ng  pajnaents  of  interest,   credit ing  t|i©  payments 
eind  distributing  trie  interest  to   the  iioMers  of  th&  notes  on  w};ieii 
intsrost  had  been  p4id. 

On  February  S3,   19Se,   tho  firm  of  v,.  H.   Clare  and 
Conpany  ISanod  §10, 000, (X)  to  Eb^wj  V^,   7o-'^s,      -osa  f'^nd.  hia  icife   oxe- 
cuted  on  that  date,   fifteen  prosaissory  notos  payable  to  their  ordor 
foiir  yciars  after   dstej   five  of  said  notes  bein-r  for  .yl, 000,00  a-;d 
tan  of  the  notes   being  for  .gSOO.OO,  with  interest  at  siac  per  cent 
payable  semi-aaiiuallj' ,   at  the  office  of  .V,   ■-%  Cisre  anA  Company. 
•    the  notefit  v^era  endorsed  by  t.h©  makers  and  delivered  to  v»,  H, 
iJlar©  ana  Company*,    To  aeoure  tjsa  notss,  Voss  and  bis  \i;ife  c!:)nvey©4 
thrse  trasSta  of  land  in  Jolict,   knovm  in  the  record  her©  hb  tr&cts 

,   1  and  C,   by  trust  deed  to  G©orce  ^*  Oiare,   trustee.     Tlio  trust 
doad  recites  that   "the  property  thirdly  above  aescribed"   (being 
traet  A)    "is  subject  to  a  certain  trust  deed  datee  July  3,  19X^,   ro- 
cordocJ  in  'look  602  page  10,   and  is  taken  in  this  trust  deed  aimply 
as  additional  SQoiu-ity, -^     The  tru3t  deod  of  July  2,  1'333,   to  Geor.^.e 
J.   Clare,   trustee,  socured  a  debt  of  v8jOOQ*00.     The  trust  doed  of  Feb- 
ruary 33,  1926,  >eaa  duly  rQCort3©d  in  the  office  of  tho  Hecorder  of 

ill  County  on  the  sane  day  ,..  I!.  Clare  and  Company  sold  the  notes 
iiecurad  by  this  trust  deed,  to  its  customers,  rotalned  possession  of 
thci  trust  (iQed,   and  aotad  as  a^ent  of  the  purchasers  of  tho  notes  la 
tho  usual  course  of  its  business,   o.s  above  otstod.     The  narr.es  of  the 
persons  who  bou.-ht  t";:esa  notes,   and   the  date  of  purchase,   doe-   not 
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.-w^ur    \/i  u-..,c,   v'...coi'd  b/  direct  tfistimony* 

On  ^vlIy  7,  1?B8,   Vo33  and  his  wife  signed  end  deliver- 
ed  to  '.♦  II,  Cieire  and  Jor;5p®^,   their  soventeen  promissory  noteo, 
of  thBt  dat9»  du©  in  five  years,   totalling  tlS»000,00,     Kine  of  tha 
notes  bein:r  for  tl, 000*00  ana  elG^it  for  $500, OC,     To  secure  the  notes, 
Yobs  and  bia  v^ife  ex0cuted.  a  tnist  deed  of  that  date,   convoyiii^v;  to 
^-oorge  J»  wlar®,   truBtse,   said  paresis  of  land  kn0?.-n  as  tracts  A,   B 
^.;id  C,     TM.S  tryst  deed  reoiie'?,    *»Out  of  the  aoney  horebj  seourod, 
^■':'-Q  .fjrantors  oovenent  to  pay  and  jlis0h.arse  s*  eortain  trust  deed   dated 
■•.  Ly  2,   10J3,   rtjcorded  in  Book  603,   osi'-e  10,  -which  v^s^a  raedo  fortho 
ritieipal   bxjo;-:.  of  |;0,000»00," 

it  also  Cippewrs  thai  after  the  tr?.iE5t  deoc   of  July  7, 
1328,  ^as  ©XQCutGd,    feiiere  '^as  paid  &  series   of  four  note;--  of  l?03S*s 
totaliinG  |4,500«00,   ©xclusive  of  int@rei5t  thsreori,  vjhich  vjerc^  pay- 

.'le  to  the  i!ok»na  State  Baak,     Tbes®  notes  evidenced  loans  m-ioh 
,  03S  recoi^oG  from  the  toank  at  different  tiaes.     The  notef  v^ere  ao- 
oursd  by  a  trust  deed  maae  on  October  S2,  19E7,   on  tracts   .\,  B  and  C 
to  one  i.Ulton  C.   Ge^ther,   trustee,   for  #1G,000»00  as  blanket  seeurity 
■"•u-  loans  -s/iiich   -/osa  rdgfct  reoeiY©  from  the  bank  from  tl^'e   to  tiKs, 
'  .e  tru3t  'Jeed  to  Geuthar  was   rslaassd  and  disohargod  of  record  on 
c.ly  9,  1933,     VOS.S  iaft  the  trfm:?Qction  of  bis  financiel  tif fairs  in 
arge  of  0>eoi"e,8  <-"•  Cl.-ire,     It  is  otir  conolusion  that  the  object  of 
y  triL^t  deod  ©f  July  7j  1928,   and  the  notes  thereby  secured,  was  to 
oorisolidfstc  the  two  debta  of  Voss  of  §3,000.1^0  and  H»SOC,0C, 

On  AU-oiot  ^,   1930,  s$lx  tsontha  before  ths  notes  secui'ed 
;■  thQ  trtiiit  deed  of  Fobi-uapy  23,   19S6,  were  due  and  on  an  interest 
yin^.  d.-ito  thereof,  Voss  aad  his  v^ife  executed  thirteen  proi^dssory 
..otes  prsyable  to  their  ordar  five  years  after  osjte.     rieren  of  the  notes 
bein*?.  for  ^H, 000.00  eadh,  air.  for  |.500,00  each,  with  principal  and  in- 
^cr63t,   ai:   oix  per  cent,  payableat  the  office  of    ■,  11,   Clnre  and  Oms- 
,  my,     Th©  notes  viere  endorsed  by  the  Bisthera,     To  :.©curo  th©  notes. 
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or  tho  total  debt  oTldenoefi  hj  the   notes,  Yosa   an^  lila  wife  executed 
;.i'U3t  -.ieed,  on  that  date,  to  Gaorg©  JT*  Clare,  truntes,  on  trsctn 
,  B  and  0.  Tliotrust  de&d^   of  1926  and  1930,  arc  substantially  tlie 
same.  The  trust  desd  of  AUi^ust  33,  1930,  reoitoa:  ''Tropertj  thirdly 
noribed"  (tract  :0  '^bein^?  subject  to  a  trust  Seed  for  $13,000,00 
t.0d  July  7,  1928,  and  reeorSed  in  3ook  705,  par©  97,"  The  trust 
.vjS  of  /lUsust  S3,  1930,  i«a3  r0cor-de«3  on  -lugust  ,36,  I©?-©,  The  tru^t 
;jd  dated  Fsbruary  23,  19gS,  has  nevsr  b©an  released,  (m   the  records 
in  the  Haoordsr's  office  of  Alll  County* 

?^.  H«  Olar®  and  Company  Bold  tb.8  seventeen  notes  secured 
'  the  trust  deed  of  July  7,  192g,  and  the  holders  nrQi     aaorp-e 
.■.oett«5-3,  jilla  O'Brien,  i)ella  Larkln,  Tlios*  H,  Hadigan,  Kargaret 
•■-■:,  '.  W,  .Fitsi>:@ralti,  F.  K..  Ilaurioau,  .igi^s  Kramer  and  Mare;ar«t 
orlaad,  Tlie  notes  sQOured  by  the  trust  r?©€Kl  of  Aunuit  :33,  1930, 
c   hsle?  by  tiie  f ollo?»!ini{f,  persons:   .   .  Le-rirton,  threo  noteo  for 
.\  ,000»00  each  J  3eorg@  30hoett#s,  on©  note  for  :}. 1,000 ,00;  May  Kurley, 
ree   notes  for  ii;sl,000.00  ea«h  and  oao  note  for  0500.00}  P.  .  Fitz- 
gerald, four  notes  for  t500,00  each;  James  shield *s  iiatats,  ono  note 
for  $500,00. 

On  June  18,  1935 »  the  nine  o^?ners  of  ths  notes  secured 
by  the  trust  deed  of  July  7,  1928,  and  G©ore©  J,  Clara,  trustee, 
"lor?  iH  the  Cireuit  Court  of  .,111  County,  their  complaint  to  foreclose 
■  t  trust  deed,  Voa^'  and  his  v^ite,   the  tenants  in  poosesaion  of  the 
tracts,  -,  i;,  Lennon,  Ma./  Kurley  and  Jaeies  JhieldvS,  holders  of  the 
notes  of  the  1930  series,  vsere  made  defeBdants  to  the  complaint,  which 
is  ia  t^s.©  uaual  form  and  alleetea  that  the  trust  d«©d  of  \ugU3t  -33,  1?>50, 
is  subj  ;ot,  junior  and  aubibrdinate  and  inferior  to  the  trust  de«d  of 
July  7,  I'dPJi,     Our  attention  is  directed  by  counsel  for  the  holderis 
of  the  notes  seourod  by  the  trust  Oesd  of  July  7,  l^e",  to  the  fact 

,t  t:  e  coaplaijit  ia  verified  b-  the  nff idavlt  of  '.  illlari  P.  Lov.Tor, 
3r#,  office  laanagor  for  ..  "".  laare  and  Company.  h&n   tho  bill  \%'as 
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filed,  Georse  J,  Giar©  was  liviii{i»     3©ld  oouasel,   olco  calls  atten- 
tion t.o  the  fact  that  SmsB  ;jkiclda,  the  a^Mnistratrix  of  wliose 
;«st&te  appsara  hera  as  sol©  appoUant,   filed  lii«  witton  Qntry  of 
^-.nearaijoe  asid  conaeutfed  that  irjnediate  defa-ftlt  mif^ht  be  tai:eii  apainst 
in  the  f'bov©  f oreolosax's  suit. 

The  aboY©  nais®4  Seorg©  Sclioettcss  is  the  owner  of  three 
.:..,35  for-  ;-l,COO.pO  eaelJ  secured  by  the  trust  deed  of  July  7,  1928, 
•   the   ovmcr  of  one  note  for  $1,000.00  secursd  b^r  the  trust  d®ecJ 
iJ.;-„     On  IiOTeraber  10,  1937,  GeotS©  3ehoett©s,   and  fhc^as  IT* 
:isan,  l^argaret  Duggan  and  Margaret  KoFarland,  holders  of  notes 
:.ur®a  bj/  tfe©  trust  deed  of  1923,   upon  their  motion,  'mr®  dismissed 
parties  pMiatiff  to  tli©  above  foreclosure  complaint,   and  mad© 
-ties  defendsmts  thereto,  -^itfe  IciaTe  to  f  lice  an  answer  anc?  cross- 
:li  to  t;>s  original  complaint,     'fiisreapoii,  they  filed  their  anav^cr 
cro0s--blll  Miioh  ia   i:i  subsfcarice  to  tlm  effect  thot  the  trust 
■,ii  of  Fabrufiry  23,   1936,  has  not  bosn.  released  of  rsoora ,   altbougli 

not®s  tasreby  seoared,  had  been  fully  paid;   and  thnt  the  court 
-raid  order  a  foraal  r©l®a3©  of  tJi«i  trust  deed  of  February  23,  1926. 
Upon  motion  of  J'ans.es  3bii®Wa,   the  croaa-coaplaint 
-     .>  atriciien.     On  ij^aojaber  13,  1937,   leav®  ^^as  e^ant^d  by  the  court 
plaintiffs,  to  filo  an  ^amsnded  o.<»plaint.     .ilia' O'Brien,  Delia 
-'Jsin,  Frances  Kraaer,  i .   K.  Maxirioau  &nd  Aj^nes  Fjeoaer,   resialninG 
:-iintiffs  ia  the  ori^:-inal  coiaplaint,   filed  an  amended  complaint  to 
oreclose  the  trust  d®od  dated  July  7,   I9m,     /vUof-ati ona  of  the 
.:.   ..ndsa  oomplaiBt  so  far  as  j^terlal  to  the  questloa  raised  in  this 
.--Mart  are  as  follows:     Thi^it  the  trust  deed  dst<8d  July  7,   19:3,  ims 
.  .ay  executed  and  reoordod;    tliat  before  tlis  trust  dead  of  1930  ii?as 
recorded,   tracts  ..,  B  aud  ;.;  vsere  enouiribercd  by  a  trust  deed  dated 

jbruary  2o,   19S0,   to  secure  notes  for  vlO,000,00,  said  trust  deed 
of  1935  being  ;.   first  lien  on  tracts  3  and  G  end  o  second  lien  oa 
tract      .     That  on    .u-ust  2.i,   1930,   Voss  and  his  VJife  exsouted  a 
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v.  ...it  deed   :..   „;.2uro  procdsscry  notes  for  -;^10,O0C«CO;    that  th^  Last 
^jQntiojisd  imtBa  -merQ  obtainsd  b:r  the  holdsrs  t^isrcof ,  ^y  the  surrend- 
er of  tb©  notas  described,   ths  paj^ent  of  whisTi  waa   seoared  bj  the 
^rui'.t  e©od  d8t«d  Fgbrtiarj  23,   1*326  j   that  the  notea  secured  by  tha 
trust  40o4  of  F'Sbruiary  33,  192S,  ?sa2*0  &x^hanrKQ&  hy  tho  holders   tliars- 

of,   for  tte  not©s  sosursd  hj  the  trust   d©®4  of    .w^uat  23,    1930 j   t?^'^t 

February 
the  notes  gasursd  by  the  trust  aoed  of  x^issssfe  33,  l^/^5,   «.nd  the 

notes  ae-sursd  by  the  trust  (1.eed  of    ^wrar-jt  53,   1930,   ^j^rideneo;!  the 

sasie  iiid#bt«dn©s3j    that  upon  issuanoe  of  the  notes  sectired  h-r  the 

trast  aeetl  of  Aa/gust  23,  1930,   th®  notes  sssured  by   the  tiM?.at  deed 

of  FsbmaxT  ^2,  1^3^,  were   ©aiicailed ;  tliat   th©  tru:.?t  deed  of  Fet- 

rufir:*  23,   1036,  hates  never  boen  rel^aseiS  and  dlscliarsed  of  rftoord. 

Th^  ffisaeMed  oosplslEt  I'ui'ther  reoltesr      "-kM.  tb© 
plaintiffs  ask  the  aonrt  to  tet^naine  nil.  quastloiis  of  jjriorit/  of 
liens  created  by  tlir>  ^ewsra)-  tr«st  deeds  msatlonffSj  th«^-  •^.'^■'•?^  nourt 
*«ill  d^tei-miao  and  deolare-by  proper  deor«©„   the  ri^btu   ...     .,.■.1  hol-'^ers 
and,  CKsnsrs  of  not@g,  thcj  payment  of  Wliioh  is  seoxircni  hy  aaic!.  trust 
deeds,    or  either  thereof  i   that  ttie  couz't  7? ill  detor-.^laa  and  hy  proper 
dGcree,  aaclrsrg/tlie   .veoal  effect  of  tfia  r.©'^©ral  trust   '3te«d»  K^ntioned 
and  the  rif^ta  of  the  ]ro!lder»  firid  owners  of  ail  of  th«  fibd-re  de8eri>5e5 
romissory  notej3  in  sa5-<5.  ven.1  estate  aM  o^ch  tract  thereof,   as  ssciirity 
for  the  p?ij.?3.snt  of  sai«I  liotss,   holding  the  liens  oreatafi  bj^  said  tn>.st 
deedf.  gupericr  to  f^il  oth-^r  liens,  sscopt  taxes,  general  ami  speoial'*. 

Tim  answer  of  O-aiuas  rihields,   oaae  of  tho  holders  of 
notas  v;!:,v'je.  ..^^eust  S5,  1950,    Is  substantially  tl:©  sasao  as  the  asiend- 
ed  complaint,  fi'liioli  all^^jes   in  brief,   that  the  purpose  of  the  trus-fc 
deo5  dated  A.tiH;uat  .33,   1930,   and  tho  notes   therein  deaoribetl,  vjas  to 
extend  tha  tlse  of  payment  of  notes  of  iilse  eujioimt  and  that   there  -nsas 
no  intsntioa  on  the  part  of  tha  koldera  of  aaid  aortgag©  notes,   dascrib- 
ei?   In  oithor  of  said  tinist  rtee-i;.;;,   or  on  the  part  if  the  j?rante€  in 
Baia  trust  deeds  doacribed,   to  r©l^:i3.-;    t    -    first,  ll'^^-«   '^'^  +■— ^ot   '^  and 
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G  nor  the   aeeonci  lien  on  tract  A.  arsated  by  the  trust  deed  of  Anrnst 
83,  1926;  and  that  the  said  persons  had  no  intention  to  subordinate 
said  lien  of  the  trust  deed  of  Auf^st  33,  1936,  to  the  trust  deed 
of  July  7,  19:23,  but  on  the  contrary,  it  v^(xs   the  intention  of  said 
persons  to  oontinue  the  lien  of  the  trust  daeo.  dated  February  35,  i9?,5. 

Tile  a.nsw®r  of  the  dsfesidajits,  G-©org@  Schoatten,  Thc^jas 
;:.  .-adi^-an,  Margaret  Duggmi  and  Margaret  Mefarls-nd ,  callo  for  strict 
prdof  of  th®  aliegations  of  the  asj.eEded  ecasplairit  that  the  jiotes  se- 
cured by  the  trust  Ae&d   dated  AUf^'iust  33,  1930,  were  exchanged  for  the 
notes  Jated  Februttry  25,  1926,  and  that  th©  notes  evidencea  the  same 
indebtetoess.  It  alioges  that  the  notes  scsourefi  by  trust  desd  dated 
':"-bru>3sry  "25,  1936,  ■mer^  paid,  Q.7yl   that  sstict  trast  desd  should  b©  ra- 
.^^.aaod  of  r^oord.  The  aubstanoe  of  the  another  ^a.y  b®  suismsriaed  as 
foiiov.'SJ   >)ofenAant©  aTer  and  ohar,«"e  th©  truth  to  be  that  the  tr\ist 
deed  d?it©d  July  7t  1933,  is  a  flr^3t  mortgage  lien  on  traets  ,\,  B  and 
•:'■   and  dsny  tirat  trust  deed  dated  Au  uat  83,  193Q,  seourlnr.  notes  for 

10,000.00,  is  a  first  lisn  on   traets  B  and  a;  charp-es  th@  truth  to 
be  thst  tho  indebtednesa  ereatsd  and  saoured  b.^  trust  &&Qdi   det©d 
.ufust  E3,  1930,  is  subject,  jtinior  and   inferior  to  the  lien  created 
by  the  truat  deed  of  July  7,  19 SS. 

Patrick  *■;«  Fit^'':'©rald  filsd  an  ans^^er,  neither  adriltting 
nor  denyinf:  th«  aHegatioRS  of  the  aiaenoea  conpi^aint,  requiriag; 
strict  proof  thereof.  All  defandants,  excepting  Georg©  '.^ohoettes, 
'hoaas  H,  Radifraa,  Margaret  Daggan,  Margaret  MeFarlan«'5,  Jais^s  Shields 
.:.vd  J»   3<5rt 'Black-burn,  successor  in  trnst  to   George  «T»  Clare,  -■-^■e 
defaulted. 

I'he  acarins  on  th©  asonded  aorsplciint  and  the  ana^srs 
^  oroto,  vms   before  th©  ehaneellor*  '//e  decide  that  under  tho  tenas 
oi  tho  trust  deed  dated  ;.ucust  33,  1950,  rooitin?,  "Property  thirdly 
daseribed"  (tr&ot  '0  "bains  subject  to  a  trust  deed  for  ;^13,OCC.OO 
dated  July  7,  19SB,  vuia    ••eoorded  in  ''oo  705,  p-n^-e  97;"  t^at  the  tr^ist 
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deed  of  Jul/  7,  1938,   b@«as©  a  first  lien  on  fcract  A  to  the  full  3_Ti)tint 
of  v^lojOOO,©©.     The  notes  b®outM  by  the  trust  deod  of  1930  were  .nooept- 
ed  b7  the  holders  vdth  the  abor®  quoted  recital  therein.     ;Vo  furthar 
hold  that   th®r@  is  nothing?;  in  the  trust  deeds  involved,  in  this  co.so, 
aho^iag  or  indicatij^  tliat  the  lien  srsatea.  by  tha  fcrusst  de6d  dated 
February  33,  l^BS,  was  r©leas®€i  or  tt^i?©d,   otherwise  than  qs  recited 
in  the  trust  a©e<loof  A.«43ust  23,   13S0,  ais  afe<wre  quoted, 

>'hea  th#  traiat  4#e^  ©f  August  35,  1930,  was  drawn,   it 
wao  knovi'n  to  Cr&oTg®  J.  Dliare  nn^  f©ss  tliat  the  tr'dst  dead  of  Juljr  7, 
19B8,  was  on  record  as  appears  fr<M  the  r®sltal  quoted  fros  the  trust 
used  of  Au<:::mst  33 1  Xf3©#     William  P.  I.oisre.7,   '^'r.,  office  siana^ger  for 
..    V.   Glare  an4  O^sp.fiJij?',  b@li®\'ea  that  th©  firm  sold  only  notea  secur- 
ed by  fir^t  trust  <a0e<1s  oj^ mortgages.     Ho  nsver  Qxamined  the  title  to 
real  estate  raortfages  of  the  flrrt,     W©  are  satisfiad  that  Ice  firr.sly 
fc>eli8V®d  v}h.Bn.  h©  verified  th©  orirdnal  eemplaint  to  foreclose  the  trust 
deed  of  July  7,   1933,  that  it  isas  a  lien  on  tracts    ,,  b  and  C  as  sst 
fortl'i   in  that  ooaplaint  whioh  wag  propared,  by  his  son^   attornejr  l/illian 

■  .  Lov.rey,  Jr.     Willi  am  r«  Issmrwjt  3Tm^  mxs  a  ^?it■nsss  on  th-?  hearing 
and  tlit^re  ia  nothine  in  Ms  testiBoay  iadioatiRg;  that  hs  was  not  a  fair 
and  ©redibls  witness*     5'ailur®  to  prod^o©  the  boeks  anS  records  of    v.!.;, 
■-''lare  and  Gm^n.^  was  not  the  fault  of  i!r.  Lsywr«y,  Sr. 

JaKi0S  Shields  J   on©  of  taa  holders  of  the  notes  s  soured 
by  the  trust  de«S  of  19S0,   dlsd  before  the  hearia,'".      ..   '".  ^  ennon  and 

■  ;,7  Hurlejr,   sla©  dv^nsrs  of  swQfi  notes  of  1930,  wers  .jisfn'Alted,   and  did 
ot  appear  as  witii©ss©B*     I  •  &\  fitsgsrald,  .hol^.er  of  one  note,  seeur- 

o&  for  ^iSOO.Oe  b}'  the  trust  d&e&  of  1928  and  four  nctes  of  t5C0*00 
saob.  seour®c  by  the  trust  deed  of  1930,   did  not  a  pear  an  a  witness. 
'•>org?e  30lio©tt£3Sj   one  of  the  appellees,  and  ovmer  of  threa  notas  for 
1»000«0C  eacli  of  the  192'.?  series  and  one  note  for  $1,000,00  of  th» 
1330  scries,   did  not  appoctr  ©s  a  vjitnoss* 


YJilliam  ?i  LowrsF,  3r*,   to;-:itifiQd  suostantiallj  as 
hereeftor  s^t  fortii  x-elatlr©  to  t?3#?  trsmsactiorj  of  the  exnoution  of 
the  notes  8©cure'3  by  trust  d^od  of  August  '^3»   1«50,     "I  handled  the 
notss  .latsd  AueiUst  f^S,  1920,   through  tlia  ©fflo^  of     ,      ,    nnr*?  nnd 
JoBip3n:r,     I  hsTO  the  aotea  describee!  in  th^  trunt    If^e^l  o^*  ^Abruftrf 
23,  IQ^e.     They  >8«r«  .return®'-?  b:;  tfeo  holders  In  exoh^ingo  to?  rsn^vjals* 
Thesy  'sera  axoliaas^d  for  not<33  on  this  BfiM^  property*     f"he  not©B  de- 
aQri>>®e  in  th'^  trust  de®d  <ia,t«d  Atxspat   '^•S   ltl30^   ^j-^e  t;i«  notes  v/hdch  1 
(^ave  in  e.'xehaini?,«  for  the  not  en  dftt«^  Fsferueu'  '--    '.     1   rec^eivea 

the  caaoellod  note?,  aia  unisr  date  of  T^WMSiTj  gS,   19^6,   In  plaoo  of 
aaothsr  issa^  that  was  ciad®  to  tak©  th^  plaee  of  thasa  notes,  ?.n(3 
as  far  ac  I  oan  r«riemt«y  I  oarceellsd  thesa  svjsslf «     '^^hc-.  otber  issue  v?6S 
for  tii®  f35m©  prinelpnl  lamowj^t  «is  thea®  &M  th®y  are  ftm  notes  desorib- 
Gd  in  the  trust  -le^sS  datsd  AiXJ^ost  S3,   19~^0.     I   t^vv.  r-  rscolU-etion  of 
having  ■p^r^ormUJ.f  deii'vsr©^  ths  Yariouss  notea  of  th©  193C  issu®  to  the 
various  o?'nara  tr-sresf •     I  ?iould  est  imy  it  'kss  ell  <iono  c:\  the  sea^ 
day*     1  could  Jiot  sm  It  vsas  don®  ever  e  oonsifi^srsbl©  period*     It  v?as 
done  at  iatervals,   over  ti.o^  Iob.':?;  I   don't  ka«ys.^'     'Fe  alac  tsstifiea 
that  he  e?>iild  not  tell  who  thm  o^^m&VB  cf  the  l$f.$  seriea  is«re,   nor 
could  he  spssifioallr/  nams  th.c  omners  of  tl'©  notes  ©f  15tJ0,  ■??itbcut 
referring  to  the  reecrds  of  iV.  H,  Oiar©  and  Oor;-,pany,     Tfc-.e  reeords  ^era 
not  called  for  by  nny  party  to  ths  foroolos'ure  suit,     !>.«;  evidence  of 
.  .«5  viitness,  Lotsjray,   is  uisontradicted* 

In  tbo  3ecroa  of  foreclosure,   the  ceart  rsaites  ttat  it 
'iSfiS  not  advised  upon  tho  hearing,   as   to  th©  o'^nsrship  of  tha  notes 
socured  by  tho  trust  dead  of  FebruarF  23,   1930,  but  tiist  ?uoh  aotas 
viere  duly  pai<5  ancl  canceled  after  their  maturit/j  tiiat  said  trust 
deed  shcnild  h^  released  of  rr.dorcl,  "b-   the  auCGcssor  iJi  trust  of  George 
d.   Glare,     '"^^.e  court  farther  finda  as  ^  f»«t,  that  ta-i®  notes  gecire* 
by  the  trust  dead,   dated,  AUc^iiat  25,  1930,  i;/ere  not  iB«a©  to  «wi€W  or 
oxte.nd  t  e  loan  secured  by  the  trust  4a«d,   datofl  Fsbru^iry  ^33,   193fi, 
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anc  that  the  pajBent  of  tho  notes  aecuretS  bv  the  trust  deed  of  F©b- 
rartry  -33,  19S6,  was  absolute  paTcient  and  that  t'le  lien  of  said  last 
b<5fore  Kentioned  truat  deed  aid,  ami  does  not  onure  to  the  benefits 
of  tho  holders  eufi  ov.-nsrs  of  the  notes  w^eeared  b/  ths  trust  deed  of 
At-ust  33 j   1330." 

Kr.   ?oas  t-stifiecl  that  ha  cssed  *:;j23, 000.00  on  the   three 
tracti    Knmm  as  tracts  -/kt  B  am?  C*     Tfeat  the  notes  secured  ^y  the  trust 
deed  of  F^braarj'"  25,   i9S0,   ©M  the  notes  secured  vj  the  trust  doed  dated 
aUjmst  33,  1930,  eirlGi®jic®d  the  same  iadsbtedness ,   is  ra  fact  established 
by  the  testimony  of  lowrey,  Sr»  j  and  Toss*     The  aeended  cocaplaint  alias- 
ed that  these  notes  evidenced  the  ®am©  indfebt«<!,ness? ,   m\&  that  the  notes 
seoured  bj  the  trust  a©®d  of  FebrusiT-  33,  Mte      ^era  exchanged  for  the 
notes  secured  by  the  trust  deed  of  AUf^tist  25,   19S0.     The  s,llef^-5tions 
of  the  complaint  v*i©re  proved. 

Th^r©  ia  no  ^Tidenc©  in  the  record  aho^izi^g  a  novation, 
that  ia,   thatth©  notes  soeured  by  the  trust  deed  of  Auriist  33,  1^30, 
were  -zi^f^n  mi&  received  a 3  ftill  s®ttl©seat  and  payr^snt  of  the  debt 
secured  by  the  trust  deed  of  Imh'xnmrf  23,   1936 ♦     Th®re  is  so  pr*of  in 
the  record  that  tha  owners  of  the  notes  secured  by  the  trust  deed  of 
August  S3,  1930,   or  any  ona,  adTanoed  or  paid  ?5.on0y  to  disschsrse  and 
pay  the  notes  seoiAred  by  th©  trust  d©ed  of  Februsiry  23,  1926,     The 
©\rid«rrsG0  is  that  the  notes  ^^sre  ©xohjsnged  as  ven&mila. 

There  kre  no  paramount  ©q^uities  in  favor  of  the  holders 
of  the  .notes  secured  hy  th®  trust  deed  of  Julj'-  7,   102S,     There  are  no 
circusistane^s  of  the  transaction  of  ths  ©xosutlon  of  tho  notes  secured 
by  the  trust  deed  of  Aw^st  23,  ^.930,   or  other  oxtriEusic  evidence,  in- 
dicatinf:  an  intontion  of  tba  ovmovs  of  the  notes  secured  by  the  trust 
deed  of  February  33,  1925,  to  subordinate  the  lion  ©rented  by  the  intor- 
vonia,;'^  trust  deed  of  July  7,   1933,      (Koberts  v«   Doan,   1?.0  111.   187; 
CaKipbell  V,   Trotter,   100  111,   ai|   Christie  v.  Hale,   4G  111,   IIV;    :haver 
V,    wiilla^T^s,    37  111.   4G0;    3:5  ,..   L,    ,.   149;    9B    ,.      .      .    B45;    ^vorts  v. 
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LsvJthorf,  165  111,  487;  Baker  v«  SalsonBteiri,   314  iii.   I33b,  Kichardson 
V*  EeokenhuII ,  05  Ili»   I'.Vl). 

'^'lls'pf!  ht's  'baeTi  f.  S'.=ils  of  ■^•he  r€*%l  eel5»'!/C  uni;U7'  tM-*-  loi'©- 
eloi.^ur-r-i  '^^ecrtj?^.       Th?^  faftts   Ir.  tb©  oa^'fij   as  «  rs.?»tt«r  of  1.'''^,  do  sot 


ca^'59  vdU.   bs  remsifit?©^  to   i'.h<^  rireult  O0^i,r-t  of     .''*''    ^ounty  to  inodify 
its  doorce  of  for©olO0iire  ia  {icmformitj  to  filv  viowc^  n.-.roln  expressed, 

Hs,:<v0r«t®d  and  lmaan6.0«u 
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STATE  OF  ILLINOIS,  | 

SECOND  DISTRICT         ]     '  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  afiSx  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- — 


Clerk  of  the  Appellate  Court 


^537 


AT  A  TERI/i  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  7th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-nine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  TOVE,  Presiding  Justice 
Hon.  FRED  G.  1/VOLFE,  Justice 
Hon,  BLAII^IE  HUFFMAN,  Justice  ' 

.U3TUS  L.    .OHNSON,    Cle*  3  0  0    I  „  A.     6  1  a^ 

E,    Ji    V/ELTER,    Sheriff 


BE   IT  REMEIffiERED,    that   afterwards,    to-wit:    On     APR  2  0  1939 
uhe   Opinion   of    the    Court   was   filed   in   the   Clerk's    Office   of   said 
Court,    in  the  words    and   figures    following,    viz: 


Gen.   ITo.    9337 


Agenda  No.   3 


V/arren  H 


IK  THE 
/sPPIir[XAT3   COURT    CF   ILLINOIS 
SECOND     DI3TRI( 
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OCTOBER  Timi,    A.#.  1.938. 


and  Ma^  Horgan,        | 
Appellees'! 


City  Trust  S:  si vi jigs  B^'H^  of       g 

Kankakee,   a  C|Tpo^atiJn,  frust^, 

#         I     i        I  -I 

I,    I    De^ndant . 


Charles  V.  Kaloney, 


Appeal  fron  Circuit 
Court,   Kankal<ee   County 


Appellant , 


HUTFIvlAR  -  J. 

Ivlr.    Charles  Eorgan  was   a  resident    of  the   city   of  Kankakee, 
during  the  time   in  question  in  this  suit.      He  had  cancer  of  the 
thjoat ,   from  which  disease  he   died  on  Llay  29,    1937,    at   the   a^e 
of  seventy-two.      Appellee,   V/arren  EorGSji,   was  his   stepson  and 
had  lived  with  him  for  many  years.      Charles   V.   Imloney,   appellant, 
was  his   nephew.     IvIr.   Charles   Flbrgan  had  "been   a  practicing  attorney 
in  the   city  of  Chicago,   until  his  affliction  forced  his  retirement, 
Vjiiereupon  he  removed  to  the  city  of  Kankakee.     This  v;as   about   a 
yeaj?  prior  to  his   death.      On  Llarch  4,    1937,   he  executed   a  trust 
agreement  with  the   defendant   Cit:"  Trust   and   Savings  Bank  of  Kankakee, 
whereby  the  sum  of  $20,000  was   deposited  ivith   said  trust   compan;/  as 
a  trust  fund,    from  which  the    s\im  of  ^'20  per  week  was   to  he  paid  to 
appellee  V.'arren  Jiorgan,   after  the  death  of  I'r.    Charles   I^organ. 
The  trust  was   designated  as  a  spendthrift   trust  and   based  upon  the 
incapacity  of  the  said   ;*'arren  Morgan  to  protect   his  propertj'-  rights, 
because  of  his  habitual  and  excessive  use  of  intoxicating  liquor. 
The  residue   of  the  trust  was  to  become  the   absolute   Dropert"   of 
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the   defendant  Charlos  V.   Ivlaloney  of  Nev/  York  City,     Mr.  Ilorgan  reserved 
the  right  to  revoke  the  trust.      On  April  15,  1937,  l!r.  Eorgan   amended 
the  trust  by  providing  that  if  appellee  V.'arren  Horgan   should  marry  and 
desire  to  purchase  a  farm,   that  t::e  trust   company  should,  if  the  wife 
of  tiis  said  Warren  Horgan  consented,   allovv'  hirn  to  v;ithdraw  from  the 
trust  f'ond  a  sum  of  money  not  to  exceed  ilOjOOO*    '^or  the  purchase  of 
any  such  farm,  the  title  thereto  to  be  talcen  in  the  names  of  V/arren 
Ilorgan  and  his  wife,   in   Joint   tenancy.      On  Hay  10,   1937,  Warren  Ilorgan 
married,    and  his  wife  went  to  live  in  the  residence   occupied  by  lv"r, 
Charles  Horgan   and  his  stepson  Warren.      On  the  following  day,  I.Iay  11, 
1937,  Mr.  Horgan  amended  the  trust  agreement  by  revoking  the   amend- 
ment  of  April  15th   (with  respect  to  the  trustee  advancing  to  Warren, 
a  sum  not  to  exceed  s?10,000  for  the  purchase  of  a  farm)  ,   and  by  said 
amendment   of  May  11,    excluded  V/arren  from  v/ithdrawing  any  mone;,'  with 
which  to  buy  a  farm.     The  trust   and  all   of  the  foregoing  amendments 
were  accepted  by  the  trust   company.      On  Kay  27,  1937,   V/arren  Korgan 
first  learned  from  the  trust  company,   that  the   aiT'endment  to  the  trust 
of  April  15th,   permitting  him  to  buy  a  farm,   h3.d  been  revoked  by  the 
amendment   of  May  11th,  ^'hereupon  he  secured  the  services  of  an  attorney, 
■who   caiae  to  the  residence  that  evening,   v^^here  a  mil  v;as  prepared, 
which  was  executed  by  Mr.   Charles  Eorgan  hj  his  mark,   and  -vvhich  document 
directed  that   the  trust    company  should  appljj-  $10,000   of  the  money  in 
its   Iiands  for   the  purchase  of  a  farm  for  V/arren  Eorgan,    such  farm  to 
be   selected  lyy  him,   and  that  the   balance   of  the  520,000   in  the  hands 
of  the  trust   company,   should  be  paid  to  Warren  Horgan  at  the   rate  of 
§20   per  week.      It  was   determined  the  next   day   by  Mr,   Warren  Ilorgan  and 
his    'Attorney  that  the  will  xvas   ineffectual  as   a  modification  of  the 
trust,  v;hereupon  an  amendment  to  the  trust  was  prepared,   re-establishing 
the  rights   of  appellee  Warren  Horgan  to   the  benefit   of  the   §10,009 
for  the  purchase  of  a  farm.     In  otlier  words,   the  amendment  of  ivay  28, 
1937,    sought  to  reestablish  the   amendment   of  April  15,   1937,   which 
had  been  revoked  by  the   amendm.ent    of  Hay  11,  1937,     This   last   amend- 
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ment  to   the   trust    on  May   28,   1937,   was   likev;ise  executed  hj  Mr.   Horgan 
by  his  raark.     He    died  that  night.     The  trust   coiapany   refused  to    accept 
the   last   amendment  of  Llay  23,   1937.      Its   action  in  this   re;:^ard  left 
standing  in  full  force  and  effect   the   original  trust   acreeiuent   of  March 
4,  1937,  XAJhereby  the   spendthrift   trust  v^as   created  for   appellee  T/arren 
Horgan,   and  under  which  he  was  to  receive  the  sura  of  $20  per  ^^eek* 
Upon  refusal  of  the  trust   company  to  accept  the   last  lair.endment  of  Kay 
28,   1957,   appellee  V/arren  Horgan  and  his  wife   brought  this   suit  in 
eq.uity,  seeking  a  decree  to  compel  the  defendant  tKust   conpsny  to  accept 
and  abide  by  the   arg^dment   to  the  trust  made  on  May   28,    1937.     The  trial 
court  rendered  a  decree  in  favor  of  appellees,  thereby  upholding  the 
said  amendiaent,  "^"*^-»^— — .-^-^^^^s***.**. 

^  AiiSVievs  of  the  trust  company  and  Charles  V.  llaloney  were  filed, 

which  set  up  lack  of  capacitj'-  on  the  part   of  Kr.    Charles  Horgan  on 
the  day  in  .q^ucstion;   that  the  modification  of  the  trust   executed   on 
that  day  v^as  procured  by  duress  and  undue  influence,    b;/  persons  stand- 
ine,-  in  a  fiduciary  relationship  toward  hixa;  that  Mr.  Horgan  had  for  a 
Ion?",  period  of  time  been  kept  under  the  influence  of  morphine  on  account 
of  his  phj^'sical   condition,    and  that  the  purported  jnodification  on  Hay 
28th,  was  V  oid  and  of  no  force  or  effect. 

The  c[uestion  presented  hj  this  appeal  is   one   of  fact.     The  amend- 
ment  of  May  28th  was  executed  by  Mr.  Horgan  by  his  mark,   and  vdtnessed 
by  V/.M.   Durham,  who  was   the  real  estate   agent  interested  in  the   sale 
and  purchase  of  the  farm  in  question;    and  by  Emma  Dornburg,   who  was 
employed  in  the  household   of  Mr.    Horgan   during  the   last  tv;o  weeks   of 
his  illness;    and  by  the  attorney  who  had  drawn  the   attempted  V/ill  on 
llaj  27th  and  who  was  present  and  drew  the   amendment   of  Uay  28th.     The 
Attorney  was  not  acquainted  with  Mr.   Horgan. 

It  appears   that  the  deceased,    prior  to  his  affliction,  was  actively 
ensaged  in  the   practice   of  law;   that   he  was   a  man  weighing  in  the 
neighborhood  of  one  hundred  seventy  pounds,    and   that  prior  to  his   death 
he  had  become  em.aciated  until  he  weighed  but   about   sevent --five   or 
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eighty  pounds.     The  only  thing  administered  to  him  over  the   period  of 
his  illness  w  as  raorphine.     As  the  disease  progressed,    the   amounts 
of  ir.orphine  necessary  to  afford  hlra  relief,   had  to  bo  increased  until 
the  average  dose  was  one  grain,   administered  as  needed,   eitrjafer  by 
Warren  liorgan  or  his  wife.     lie  had  not   been  able  to  take  any  nourish- 
ment  during  the    last  tv;o  vjeeks  prior  to  his   death.      Durin:?.  this  time 
]ie  was  kept  under  the  isafluence  of  morphine.      It    is  cor'j&on  experience 
the^t   cancer  is   a  steadily  progressive   disease,    attended  with  great 
pain  in  tlie   last   stages.     Also,  that  the  continuous  use  of  morphine 
over  a  prolonged  period,   especiall;'"  with  a  person  who  is   beset  with 
pain  and   disease  and  who  has  reached  the   state   of   extremis,   produces 
a  situation  where  the  individual's  powers   of  mental   coordination  are 
impaired  and  his  powers   of  inhibition  are   rendered  unstable.      One 
kept  under  the  influence  of  morphine  over  a  long  and  continuous 
time,  reaches  a  mental  state  whereby  he  may  be  easily  induced  or 
persuaded  by  those  standing  in  close  relationship   or  b3-  tinose 
charged  with  the  administration  of  the  drug. 

The  evidence   in  this   case  has  been   carefuLly  exjMined.      Vie  do 
not   consider  a  further  discussion  thereof  would  serve  any  good 
purpose.      In  our  opinion  the  decree  of  the  trial  court  is   erroneous 
and  the  same  is  hereby  reversed  and  this  cause  remanded  with 
directions  to  dismiss  the  bill  af   complaint  for  want  of   equity. 

Reversed  and  remanded  with   directions. 
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STATE  OF  ILLINOIS,  |^ 

SECOND  DiSTKiCT         J  "^^  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofiBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^'^J  °^ 

.in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerh  of  the  Appellate  Court 

(73947) 


cf-^f^   ch^3^ 


k1   A  TERI'^I  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  7th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-nine, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon,  FRANKLIN  R.  POVE ,  Presiding  Justice 
Hon,  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk      300lA    ^fCl'^ 


E.  J.  WELTER,  Sheriff 


JL  'I 


BE   IT  REMEIffiERED,    that   afterwards,    to-wit:    On    ~^'^-  ^ '-^  1939 
uhe   Opinion   of    the    Court   was    filed   in   the   Clerk's    Office   of   said 
Court,    in   the  words    and   figures    following,    viz: 


=!afc3s.-Kr!iBrt:3?a^— 


Gen.   No.    9359 


Ag.   No.   34 


IN  THE 
APPELLATE  COURT    OF  ILLINOIS 
SECOND  DISTRICT 

OCTOBER  TERM,    A.D.    1938 


Franic  Ziinmer,   Acliiinis;^,»'^6r   ofi  the 
instate   of  Joseph  ^4>ff!^r,   deGe|tsed,| 
PlalH*iff  and   /ippa^leej 


Chance  S.  Hill, 

Defendant 


Chance  S.   iiill, 

Plaintiff  and  ,ippell#Lt 


John  Dallner  and  Frank  Zlimt 
Administrator  of  the  Sst^^^B   of 
Joseph'  Zimmer,    deo^^^^Sf 

Defendants  and  ApDellees' 


TTo.    95 
Vppeal  fm)m  Gir|uit 
C  curt ,  ^ul;'  ^g@t-%ount y  • 


If^.    9360 
App#J-  from  Circuit 
C  our t ,   DuP  age  G  ount y 


Said  cause  of  Hill  v.  Dallner,  et  al.,  Nq.  9360,  has  been,  hy 
order  of  this  Court,  consolidated  with  Siminer,  Idministrator , 
etc,    V.   Hill,   No.    9359 


WOLFE,    J. 

U.S.   Highway  No.   54  Joins   Ogden  Avenue    at   tae  City  of   Chicago 
and  the  highvvay   is  .taiown  to  persons  residin~   near  the  highv;a3'"  in  the 
vicinity  Vi/est  of  Chicago  as   Ogden   Avenue.      Close   to  the  village   of 
Clarendon  Hills,    Ogden  Avenue,    a  paved  road  v^ith  four  lanes   for 
traffic,   eacli  ahout  ten   feet  Viride ,   extends   east   and  west.      Entering 
Ogden  ,lveiiue  from  Clarendon  Hills   is  Coe  Road  which  is   ahout  twenty 
feet  wide  and  paved  with  tarvia  or   some  sirailar  material.      Coe  Road 
is  a   side  road  vdiich  enters   Ogden  Avenue    03i  the  south,    hut  it   does 
not    continue  north   of   it.      On  Septemher  1,    1956,    a  few  minutes 
before  noon.   Chance  3.  Hill  vms  driving  his  DeSoto  autor.obile  east- 
ward on  Ogden  Avenue   toward  Coe  Road.      it  tj^e  same  time   Joseph 
Zimmer,   an  euiployee   of  John  Dallner,  was   driving  the   Ford  truck 
of  his  employer  xvhile  engaged  in  delivering  ice  to  the  customers 
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of  Dallner.      At   Ogden  A-^enue   near  tlie   junction  of  the  two  roads,    the 
motor  vehicles    collided.      It  is  not   disputed  that  Zir,iraer  drove  the 
truck  onto   Ocden  Avenue   from  Coe  Road,      i^s  a  result  of    the    collision, 
Hill  sustained  a  broken  leg,    both  vehicles  were  damaged,    Joseph  Siraner 
was   stunned  and  died   about  tv.'o  hours  after  the   accident  ^'^ithout   regain- 
ing consciousness.     There  vvas  no   passenger  in  either  vehicle,   excepting 
Hill   and  the   decedent,    .iimmer,   and  there  were  no   eve  witnesses   to  the 
accident. 

In  the  Circuit  Court   of  DuPage  County,   Kill  filed   a  conplaint 
against  John  Dallner  to  recover  dama-ses   for   injuries  to   his   person 
and  autoraobile   as  a  result  of   the   collision,   alleging  that  tiie  col- 
lision was  caused  by  the   negligence  of  Dallner 's  servant,   Joseph 
Simmer,      Later,    he  filed  an  amended  complaint   maicinG  Franl:  Sirir.aer 
as  administrator  of   the  estate  of  Joseph  Zimner,    deceased,    also  a 
party  defendant    and   sought  to  recover  daraages  from  Dallner  and  the 
estate  of  Joseph  Zimmer,      Jorm  Dallner  filed  a   counterclaim  to   the 
amended  complaint   to  recover  the   veilue    of   his  tru.ck,    alle.^ing  negli- 
gence by  Hill,      Subsequently,    the    administrator,   in  the  same    court, 
filed   a  complaint   against  rlill  to  recover   damages   for  the    death   of 
Joseph  Zimmer,   alleging  negligence   on  the  part   of  Tlill. 

The  two   suits  were  tried  together  and  both  were  to   abide 
the  verdicts  of  the    jury  and  the   judgments   of  the   court  thereon. 
After  the   conclusion  of  the  evidence,    Dallner  x'vithdrevv  his    counter- 
claim.    The   jury  found  Hill  guilty  and  fixed  the  daraces  for  the 
death   of  Zinmer  at   $6,000,00,    and   judgment"  was "^ent'WgU" oh  the   verdict 
in  the  suit  of  the  administrator,    against  Hill,      In  the  suit   of  i;ill 
against  Dallner  and  the  administrator,   a  verdict  of  not   guilty  was 
retxjrniS  and  appropriate   judgment  rendered  thereon.     Eill  has  appealed 
in  both  suits  and  the  administrator   and  Dallner   appear  here   as  appellees. 
There  has    oeen  filed  in  this    court  onereport   of  proceedings   at  the 
trial,   and  the  appeals  for  review'  have  been   joined  by  this   court   at 
the   request  of  the  parties   to  the  tv^jo   suits. 

At  the   trial,    the   court    determined  that  JTill  Iiad  the   right  to 
open  and  close  the  case  and  this  procedure  was    adopted  by  the  parties. 
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It  thlrefore  became  irxcumbent   on  Hill  to  maintain  t:ne   cause   of 
action  stated  in  liis  amended   co/i'plaint,    to  prove   by  a  preponder- 
ance  of  tiie   evidence  that  Joseph  Zixiuuer  was   guilty-  of  actionable 
negligence    and  himself  free   of   contributorrf  negligence.      On  the 
CLuestion  of  contributory   negligence  by  Kill,   it   is  aro:ued  on  his 
behalf,    that  Joseph  Siffiiaer  was   guilty  of  vdlful  and  vjanton  nis- 
conduct  at   iind  before  the  time    of  the  accident.      The   question  of 
Zimmer's  contributor^r   negligence,    on  the   contention  that  he  was 
guilt;/  of  vjilful  misconduct,   came  up  on  motions  made  by   the   admin- 
istrator  and  Dallner   at  the  close   of  Hill's   evidence  for   a  directed 
verdict . 

In  the   first   count   of  '{ill's   complaint,   in  paragraph   6  thereof, 
it  is    cJiarged   in  subparagraphs   as  herein   designated,  that   Zimrier 
did  one   or  more   of  the  follov;ing  acts — ''carelessly  and  negligently: 
(a)    operated  said  truck  so  that   it   collided  with  the   automobile  of 
Hill;    (b)    operated  said  truck   into   said  intersection  at    a  high, 
dangerous   and  excessive  rate   of  speed;    (c)   proceeded  vvithout  keep- 
ing a  reasonably   careful  lookout  and    (d)    failed  to   stop   and  give 
the  right   of  v/ay  to  the  automobile  of  Hill;    (e)   proceeded  ivhile  the 
view  of  the  intersection  vms  obstructed  by  elevated  grounds   and 
embankments,    and  vdthout   giving  any  warning   or  any  reasonable 
notice   of  his  intention  to  enter  said  intersection;    (f)   without 
having  said  truck  eciMpped  with  brakes  adequate  to   stop  the   same," 
3y  the  second  count,  the   several  acts    of  commission  and  omdssion 
charged   in  the    first   count,   are  alleged  to  have  been  wilfully  and 
wantonljr  coruiiitted. 

Extending  in  both  directions   at   Coe  Road,    Ogden   A-vsnue    is   a 
straight  highway  for  some  distance,      A  viaduct   convej'-ing  State  High- 
way No,    54   over   Ogden  Avenue,    is  about  two   blocks    east  of  Coe  Road, 
iTom  a  point  west   of  Coe  Road,    Ogden  Avenue   slopes   eastward  toward 
the  viaduct.      It   is   conceded  by  the   parties   that  the   driver  of   an 
automiobile  stopping  near,    or   at   the  outlet   of  Coe  Road  into   Ogden 
Avenue,    could  see   a  car  approaching  Coe  Road   on  Ogden  Avenue  from 


alBctniaxa 


eLcBaoitOB  to  "^iS 
b1:1  no  ^1' 


'C3«IXl5fi 


^-qo  (tf) 

-.qee:  oviBeaoac*  firts,  exjois®i\: ' :' 

0Yi;^  fine  qod-e                                f>xrB  iufxicol  Ijj^e^B©  ■siXcfjanoeseTt 

•xlJt  •liB'w  6el>eoooiq   (a)    ,  .  aio#ifjB  oiW  oi  -^w  'io  .trivia  eri;t 

rftolit09ai9^aJt  fiiBa  i»itfl9  o*  noi                 ;iii  to  ©oiJo., 

noiBB-trac  Ms  noieslir 

fins  \Xij/iIiw  iiead  ev^-  i"  6e'^ioj:i- 


Xji^iwoJ-  fcir>wJ"eBe   aeqols   «ujrr©vA  nsfiisO    ,1JB0JJ  ©oO  lo  d'ROw  &a±o(i  b  jccfl 
OB   to  rsr/iib  9iit  &&di  BclirtBq   of.i  xd  feebeonoo  .    jubnir  9Ad 

aeb^O  oini  bBoH  doO  to  ^oX^xro  &ii;i  c  jea  3nlqqo(te  oXidcao^i/B 

moil  ounevA  r^ebnO  no  baoSl  aoO  gniriflwonqqs  i«o  ^  ©ea  bluoo   .cunevA 


-4- 

tlie  \vest   for  a   distance  of  516  feet  to  the    crest   of  a   v.lll  there  in 
Ogden  Avenue,      It   is   stipulated  by  the   parties  that  there  v;as   a   stop 
si^n  approximatelT  fifteen  feat  south  of  the   concrete   on  Ogden   Avenue 
and   about  six  feet    east   of  the  improved  part   of  Goe  Road;    t/:at   there 
was  a  slow   sign  imruediatelj^   south  of  the  concrete   on  O^den  Avenue 
about   300  feet  Vr'est   of  Goe  Road,   and  another   one  vvest  of  that   a  dis- 
ta.nce    of  about   800   feet   from  Goe  Road.      At  the  tine    of  the   collision, 
Sraer;/  Strauley   and  liarold  ,^Jcley,    t-vo   employees    of  the  7,'estern  Qas  & 
Electric  Co.,  were  riding  in  a  truc>:  of  their  employer,    driven  south- 
Vvard  on  Highway  ITo.    54  by  Anlzley  tovvard  the  viaduct,   and  they  \vere 
about   a  half  block  north  of  Ogden  Avenue   at  the  time   of  the  impact    of 
the  two  motor  vehicles. 

Strauley  testified  that  Tlill's   car,   after  the   collision,  vias 
about  thirty  feet  in  a  field  north  of  Ogden   A.yenue   and  it  Vvas  facing 
north.      He   further  testified  substantially  as   follo^A^s;    "I   savs'   a  cloud 
of  snoke  rising  from  Coe  Road  and    Ogden  Avenue  T,vhich  looked  like  it 
came  from  about  the  center  of  Ogden  Avenue.      I  next   saw  a   car  comins 
out   of  this  smoke  going  north.      I  sav»  the  tru.ck  after  the    smoke   cleared 
up.     The  accident  was   over  after  I   saw  the   smoke  and  the  car   .^o  into 
the   ditch,    thj?ough  the   fence   north   of  Ogden  Avenue.      I   drove  to  the 
place  of  the   accident.     The  body  of  the  truck  was   separated  from  the 
chassis.     The   bodj^  of  the  truck  was   a  little  west  of   Coe  Road   and   in 
the  second   lane   from  the  south  in  Ogden   Avenue.     The  cliQSsis  vijas 
facins  northeasterly,   the  back  end  nearlj,'   opposite     the  center  of 
Coe  Road;    I  would  say   that  more  of  the    chassis  v;as  north  of  the 
center  line  than  south  of  it,   part   in  the  "third  and  part   in  the   second 
lane  from  the   south  in  Ogden  Avenue.      Joseph  Z^iirtimer  was   lining  in  the 
center  lane  from  the  south  in  Ogden   Avenue.     There  v;as   an  electric 
li^ht  pole  there  opposite   Coe  Road.      The  shoiilder  on  the  north  side 
of   Ogden  Avenue  is   level  with  the  road  for  about   seven  feet  and  then 
drops  to  the   prairie   or  field.      Delov/  the  shoulder  is  a  fence.     The 
car   just  missed  the  pole   and  went  through  the   fence;    I   sav/  no  scrape 
marks  on  the   pole.     Hill  was   in  his  car    after  the  accident   and  iUikley 
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and  I   took  him  out  of  tlie   car  and  laid  him  on  ttie  grou:.d,"     :-jikley, 
excepting  that   he  could  not   say   that  the   'puff   of  snoke '    cane  from 
the  middle  of   Ogden   .^^yenue,   testified  to  the  same   effect  as  Strauley. 
John  Hartman,    a  policeman   of  the   Yillago  of  Jlinsdalo,   arrived  at  the 
place  of  the   accident  a   shoi-t  time  after  it   happeiied.      Ke  testified 
as  to  the  positions   of  the  body  of  the  truci:  and  the   chassis  on   Ogden 
Avenue   substantially  as  did   Strauley  and  jlnkley. 

Dr.   Robert   Johnson,  who  drove   his   car   over  the   crest   of  the  hill 
west   of  Goe  Road,    ala.ost   Immediately  after  t]-.G   collision,   testified 
that  the  body  of  the   truck,   the    chassis   s.nd  Zimmer  v/ere  in  the  north 
part  of  the  center  line   of   Ogden  Avenue    and,    to  the   best  of  his   recol- 
lection,   about  opposite  Goe  Road,      He  further  testified  that   there 
were   tire  marks  on  the  south   side  of  Ogden  Avenue    bef^inning  ?jest  of 
Goe  Road  and  running  some  fifty   or   sixty  feet  diac':onaliy  to   the   north- 
east and  endi]ig   in   a  pile   of  dust    and   debris  on  the  north   side  of 
Ogden  Avenue,      A  witness   testified,   that   after  the  accident,   part 
of  the   chassis  was  in  the  third  lane  from  the  south  and  part   in  the 
second  lane  from^  t^-.e   south;   the   body  of  the  truck  was  lying  in  the 
third  lane  from,  the  south;   that  the   chassis  was   east  and  the  body  of 
the  truck  west   of  the  travelled  part   of  Goe  Road,      There  was    also 
testim.ony  to  the  effect,  that   a  few  days  after  the  accident,   the 
brakes   of  the  truck  were  examined   and  it  was   discovered  that  the 
brake  lining,   or  band,    over  the  driim  of  the  ri^ht  rear  wheel  was  worn 
off  so  that  there  would  be   a  m.etal   to  metal  contact   of  the   bral-re   and 
the   drum  of  that  wheel  when  the   brakes  were  applied;   that   if  the 
braJces   of   an  autom.obile  were  properly  adjusted  good    •'brakea.'^e,  "   could 
be   obtained  although  the  brake   linings  were  badly  worn  or  off. 
Several  witnesses   testified  that  Piill  was  a  careful   drive.      This 
concluded  the  testimony  introduced  by  Hill  so   far  as  material  to 
the   issue  now  under  consideration. 

At  this   stage  of  the  trial,    Dallner  and  the   administrator  made 
their  separate  motions  for  a  directed  verdict   as    to   the    second  count 
of  Hill's  comxplaint.     The  m.otions  were  sustained.      It   is   argiied  by 
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Hill  that   the   court   erred  in  sustaining  these  motions. 

It  is  not  disputed  by  the  p-  rties  that   Simraer  drove  the    truck 
into  Ogden  Avenue   from  Coe  Ho-ud,    or  that  Hill  at   the  saice   time, 
drove   his   car  tovv-^rd  Coe  Road  on  Ogden  Avenue.      The  evidence  intro- 
duced by  Eill  proved  the  positions   of    Zimmer,    the  body  and  the 
chassis    of  the  truch  on  Ogden  .'-.venue    after  the    accident.     The 
length,    course  and  terraination  of  the  tire  marks  nade   by  Rill's 
car,    after  its  brakes  were  applied,  were   also  proven.     The  reason- 
able  inference  may  be   draiA/n  fro^i  these  facts,   that  tbe  riotor  vehiiies 
violently  collided  in  Ogden  Avenue,   near  the  junction  of  the  two   roads. 
These  circuiastances  are  not   proof  of  facts    from  v.'hich   the  inference 
or  conclusion  itia;-  be  reasonably   draxMn  that  Zirnmer  vjas   guiltjr  of 
viilful  nisccnduct,    as  charged  in  Hill's  complaint.     There  piust   be 
a  logical  relation  and   connection  betv/een  the   circuristances  proved 
and  the   conclusion  sought  to  be   deduced  from  them,   to   shov;  that 
Zicimer  was  QTillty  of  i^-ilful  misconduct.      Y/e  do  not    th.inlc  that   it 
can  be   fairly  said  that  because  of  the  positions    of   the  motor 
vehicles  and  body   of  Sinnier  on  Ogden  Avenue    after  the  accident,    the 
course  of  tr.e   tire  marks,   and  the   further  fact   that  there  \?as  a 
violent    collision  of  the    vehicles,   are  sufficient    proof   of  facts 
from  which  the   inference    can  be  legit iiuatel3r    dravjn  that  Zimmer 
before,    or  at   the  time   of  the  accident,   was   guiltj?-  of  wilful  mis- 
conduct.     Should   it   be   adsiitted  that  as   a  rf^onable   inference  to 
be   dravai  from  the   evidence,   that  Zimmer  did  not   stop  the   truck 
before  entering  Ogden  Avenue,   and  therety  violated  the  law,   it   is 
not   a  legal  conclusion,    because  he  violated  the   lavv',   that  he  was 
guilty   of  valful  inisconduct.      Browne  v.   Siegel,   191  111,    226;  P.O. 
C,  8c  St.L.  By.   Co.,    v.   Kinare,   203  111.   388;   Streeter  v.  Ilumrichouse, 
357   111.   334;    Cook  v.   Big  Muddy  Mining  Co.,    249  111.    41.     There  is 
no  proof  that   Ziinnier  was  guilty  of   a  wilful  failure   to  stop  the 
truck  before  entering   Ogden  Avenue.      A  conscious    act   or  neglect  is 
wilful,    although  there  is  no  evil  intent,  but  -wilfulness  implies 
something  more  than  a  mere   failure   to  exercise   ordinary  care.      There 
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is   n  clear   distinction  between   a  negligent   omission  and  wilful  failure 
to  act,  and  vvllfulness   and  ne.slisence  have  always   been  recognized  as 
the   opposites  of  eacii  other—  Cook  r.   Big  S£uddy  Mining  Co.,    supra. 
There  must  be   facts   proved   fron  T.-ahich  the   legitimate  iiiference  nay  be 
drawn,   that  the  person  chsrsed  ■'.vith  Yi-ilfui  iids conduct   has   copirnltted   or 
omitted  some  act   or   acts   bringing  bis  conduct  Vvithin  the    le^al   definition 
of  wilful  misconduct.      Cool:  v.   Big  Muddy  Mining  Co.,    supra;   I.G.R.R. 
Go.    V.   Leiner,    20E  111.    624.      It  is   a  matter  of   conjecture,    as  the 
evidence  stood  at  the    close   of  Eill's   evidence,   that   "immer  approached 
the  intersection  at   a  dangerous  rate  of  speed,    or  so  rapidly  that  he 
vjas  unable  to   stop  the  truck  before  entering   Ogden  Avenue.     There  is 
no  proof  that  the  defective  brtiices  on  the  truck,    (accepting  as  true 
the   evidence  to  the  effect   that  they  v^ere   defective)    proximately 
contributed  to  the  collision   (Cook  v.  3is  l.Iuddy  I.:ining  Co.,   supra.) 
The   trial  court   did  not  err  in  directing  a  verdict  for  Dallner  lUid 
the  adrainistrator  at  the   close    of  Hill's  evidence,  under  the   second 
count   of  Iiill's   complaint   charging  T^jilful  miscondTic t. 

Also  at  the   conclusion  of  iiill's  evidence,   the   defendants, 
Dallner  and  the  administrator  made  notions  to  strike   sub -paragraphs 
(b),    (d)    and   (e)    of  paragraph  six  of  the  first    count    of  Hill's 
coiuplaint.     The  motions  were  allov.-ed.     Kill's  case  v;as  ultimately 
submitted  to  the   Jury  on  the    allegations   of  negligence,    stated  in 
his  complaint,   that  Simmer  carelessly  and  negligently:    (a)    operated 
the  truck  so  that  it   collided  with  the  automobile  of  Kill;    (c)   pro- 
ceeded without  keeping  a   reasonably  careful  lookout,   and    (f)  with- 
out  having  said  truck  eq.uipped  v^ith  brakes  adeauate  to  stop  the   same. 
As   above  stated,   at  the   conclusion  of   all  the  evidence,    both  on  behalf 
of  the   plaintiff  and  the   defendants,   the    Jury  returned  a   verdict   of 
not    guilt;/  on  those  charges.      It  is    contended  that   that    verdict   is 
against  the  manifest  V/eight   of  the  evidence.      It   is   also  contended 
that  the  verdict   asainst  Kill   in  the  suit   of  the  administrator,    is 
against  the  manifest  vjeight    of  the   evidence,     A  deterriination   of 
these  contentions  will  be   deferred  until  all   the   evidence  in  the    case 
may  be  considered. 
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The  trial  then  proceeded  by  the   defendants,    Dallner  and  the 
Administrator,    introducing  evidence   to   oustain  the   counterclaim  of 
Dallner  and  the   complaint   of  the  Administrator.      It  "vvas  incumDcnt 
on  the  AdJtalnistrator  to   maintain  tfie    cause  of    action   stated   in  his 
complaint   against  Hill,  to  prove  hj  a  preponderance   of    tlie    evidence, 
that  'ilill.at,    or  before  the   collision,  v^'as   guilty   of   actionable 
negligence  and  his  intestate  free   cf    contributory   ne.;;-lii;^ence,   be- 
fore  and  at   the   time   of   the   accident. 

The  first   count    of  the   administrator's   conplaint   charges  that 
Elll  carelessly   and  negligently:    "(a)    operated  his  automobile  so 
that  it   ran  into  the  truch  of  the   deceased;    (b)    and   operated  it 
at  a  hish^  and  dangerous  rate  of  speed   (c)   v.dthout  keeping  a  reason- 
able  lookout   ahead,    (d)    failed  to   decrease  the   speed  of  his    auto- 
siobile   as  he  ^.vas    approaching  said  intersection,    (^)    and    c;arelessl7 
and  negligently  failed  to    drive   said   automobile   on  tiie  right   half 
of  said  hifl;hway,    but  on  the   contrary'',    drove  the   sasie  on  the  left 
half  thereof,   contrary  to   and  in  violation  of  the  provisions   of 
Section  54  of   jlrticle  VII    of  the  Uniform  Act  Regulating  Traffic 
on  Highways   of  tne  State  of   Illinois ,  and   thereby  cause  said  auto- 
raobile   to  run  upon  and  against  and  come  in  violent   contact   and 
collision  with  the  motor  truck   of  the  deceased;    (f )    and   carelessly 
and  negligently  failed  to  pass  to  the  right    of  the  Eotor  truck 
of  the   deceased,"     By  the  second  count   of  the  coicplaijit   the   acts 
of  oraission  and  coanrdssion,   charged  in  the   first   coui\t,    are 
alleged  to  have  been  comniitted  vdlfully  and  wantonly. 

Evidence  \'v'as   introduced  by  Dallner  that   about   a  week  before 
the   collision,   the   brakes  of  the  truck  were  adjusted;  that  the 
brake  bands  were  in  i',ood  condition  and  the  car  given  a  trial  run 
to  test  the   brakes  and  that  they  were   in  pood  "vjorking   order. 
After  the  introduction  of  evidence,   to  prove  that  the   brake  bands 
of  the  truck  were  in  the   sane   condition  as  they  were  directly 
after  the  collision,   and  at   the  time  of  the  trial,   the   brake 
bajids  were  introduced  in  evidence.      In  the   suit    of   hill   ragainst 
the   defendants,    Dallner  and  the  Administrator,   it    cannot   be   fairly 


-B- 


-9- 

said    that  the   verdict   of  the  jury    is  af^ainst  the  manifest  v/eirht   of 
the  evidenoe  on  the  question  whether  the  truck  v-as,   at  the  time   of 
the   accident,   equipped  v/ith  adequate  brakes. 

V,'itnesses  testified  that  after  the  collision,   the  Hill  car 
was  in  the   field   about  thirty  feet  north   of   Ogden  Avenue,    alnost 
opposite  Coe  Road.     That   the  tire  marks,   about   sirfc?/  feet  long, 
starting  frora  the  south  lane   of    Ogden  Avenue,   extended  in  a  north  — 
easterly  direction  to  the  third  lane   on  the   north  side  of  the  avenue 
and  that  thej  ended  about  thirty-five  feet  west  of  Goe  Hoad;   that 
there  was  oil  -where  the  raarks   end;  that  the   truck  chassis  ¥^as    about 
thirty   feet   east   of  Goe  Road  lying  on  the   shoulder  north  of  Ogden 
Avenue;   the  body  of  the  truck  vms  west  of  Goe  Road  about   fort3^  feet 
and  off  the  shoulder  north  of   Ogden  Avenue. 

Evidence  v;as  introduced  to  prove  the  habits  of  the  decedent, 
Joseph  Zlrnrner,   as  a   careful  driver,   to  which  there  'was  no  objection 
by  I-Iill,   excepting  as  hereinafter  stated. 

The  attorney  for  the  administrator  offered  to  read  to   the 
Jur-f  a  portion  of  the  testimony  of  Kill,    at  the   inquest   over  the 
body  of  Joseph  Zimmer.     The   offer  v;as   objected  to  b3/  Kill's   attorneys 
as  not  iinpeachment  or  proper.     Upon  the   statensnt   bein,?:  made  by 
counsel  for  the   administrator,   that  the   offer  was  not  riade  for  the 
purpose  of    impeachment,    but   as   admissions    of  Hill  at   the  time  the 
inquest  was  held,   defendants  were  permitted  to  read  portions  of 
Hill's   testimony  p-iven   before  the   coroner.     This  was   done    over  the 
renewed  objection  of  counsel  for  Hill.      It   is  argued  by  counsel 
for  Hill  that  this  was   error  by  the  trial  court.     V/e  do  not    concur 
with  this  contention.     Hill  was  a  party   to  the  suit.     He   testified 
voluntarily  before  the   coroner,   after  beiag  informed  that  he    could 
claim  his  legal  rir-iht  not  to  testify.     He  stated  that  he  wanted  to 
testify.      (Lyons   v.   The  People,    157  111,    60S;  Merchants'   Loan  ?^ 
Trust   Go.   V.   Tilgan  222  111.   494;   Carroll  v.   Lraus   295  App.    552.) 
The  portions  of  l-lill's  testimony  before  the  coroner  and  read  to  the 
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jury,   appear  in  the  abstract   of  the  record  filed   in  this  court. 

Evidence  was  introduced  to  prove  that  Hill  drove  his  car  at  a 
fast  rate  of  speed  in  urban  sections  and  that  he  did  not  always 
obey  stop  signs  while  driving  his  car. 

At  the  close   of   all  the    evidence,  Hill  made   a  motion  for  a 
directed  verdict  on  c  harges  of  the  first   count   of  the  administra- 
tor's complaint.     The  motion  was  overruled.     Thereupon,   Rill  made 
separate  motions  for  a  directed  verdict  on  the   charges  of  the 
administrator's   complaint    designed  a,   b,    d,    e_  and  f.      The  motions 
were  overruled  excepting  on  charges  d  and  f  and  the   jury  was   in- 
structed to  find  Hill  not   guilty  on  the  charges  d_  and  f_.     It   is 
assigned  as   error  by  Ilill  that  the  court  erred  in  overruling  his 
motion  for  a  directed  verdict  on  the   charge  e   of  the  administrator's 
complaint.     Upon  the  request  of  Hill  there  vjas  given  an   instruction 
to  the  jurj'"  to  find  Hill  not  guilty  on  the  second  count   of   tiie 
administrator's   complaint,  which  charges  wilf^il  and  wanton  misconduct. 

On  the  question  that  the  verdict  finding  Dallner  3.nd  the  adminis- 
trator not  guilty  of  the  charges  alleged  in  Rill's  ccmplelnt  is 
against  tre  manifest  v^eight  of  the  evidence,   it   is  urged  that  the 
evidence  shov»'S  manifestly  and  conclusix'-ely  that  Joseph  Zimmier,   the 
truck  driver,  was  guilty  of  wilful  misconduct   foid  therefore   an  action 
by  his  adrainistrator  is  barred,   although  conceding,  for  the  seJ:e   of 
argument,  that  there  is  evidence  in  the  record  tending  to  prove 
actionable  negligence  by  nill.     For  the  reasons  already  stated  in 
this   opinion,  the  contention  cannot  be   considered.      On  the   point 
that  the  verdict  is  against  the  manifest  v^'eight   of  the   evidence,    it 
is   also  argued  that  there  is  nothing  in  the  record  proviag  Hill 
guilty  of  actionable  negligence.      Unless  it   can  be  said  as  a  matter 
of  law  that  there  is  no  evidence,   including  legitimate    inferences 
to  be   drawn  therfefrom.,    provijog  the  negligence  of  Rill,    or  proving 
freedom  of  contributory  negligence  by  Joseph  Simmer,    it   is   our 
opinion  that   it    cannot  be    said  that  there  is   a  m.anifest   weight   of 
the  evidence  favoring  either  party  to  the  two  suits. 
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Tiie  rate   of  speed  at  ivhicli  Kill  was   driving  his  car  before  the 
collision,   was  proved.      It  v;as    also  proved  that  the  tire  narks   of 
his  ear  extended  from  the   south  side  of   Ogden  Avenue  in  a  north- 
easterly direction  for  a  distance  of   about   sixty  to   seventy  feet 
and  terminated  on  the  north  side   of    OtSden  Avenue.      Kill  testified 
{atiihe  ina^uest)   that  as  he  approaohed  Coe  Road  he  was  giving  his 
attention  to  the  overpass  and  sleeving  the  speed  of  hia  eai'   for  the 
curve  beyond  the  overpass.      It  is  stipulated  by  the  parties  that 
the  view  ofl  Ogden  Avenue   approaching  Coe  Ro«d  from  the  west  was 
unobstructed  for  a  distance  of  51S  feet.     Whether  Hill  w&s  negligent 
in  not   observing  the  truck  and  avoidin<3  a  oollisionj   either  while 
the  truck  was   on  Ogden  Avenue,    or   at   the   outlet  of  Coe  Roa(3,  ive  are 
of  the   opinion  was  a   .question  of  fact  for  the  jury .  (Bluinb  v,   Getz, 
356  111.273). 

There  was    evidence  introduced  to  prove  that   Joseph  Slraaer  was 
a  careful  driver.     Whether  he  failed  to  stop  at  the  junction  of  Coe 
Road  and  Ogd,en  Avenue  was  a   c[u.6stion  for  the  jur:/.     Casey  v.    Chicago 
Rys.   Co.,    369  111,   385;  Petro  v.   Hinds,    Director  General  of  Rail- 
roads,  299  111.   .'235.     If  he   failed  to  stop,   the  cuestion   of  fact 
remained  whether  his  failure  to  stop  pro:rirnately  cojxtributed  to  the 
accident.     Jeneary  v.   C.  &  I.  Traction  Co.,    306  111.  392.     The 
question  of  contributory  negligence  by  Joseph  Zirraaer  vms  a  c^uestion 
of  fact   for  the  jury, 

A  -A'itness  by  the  najne  of  George  Bigler,   called  by  the  adminis- 
trator to  prove  tbe  habits   of  Joseph  Zimmer  a&  a  careful  driver, 
testified  that  he  lived  in  Clarendon  Hli:&;    that  the  decedent 
delivered  ice   to  his  hone  for  about  t-vso  v;eeks  before  the   accident; 
that  he  saw  hin  drive  the  truck  north  on  Coe  tojfard  Ogden  Avenue 
five  or  six  times.      Over  Kill's   objection,  he  testified  as  follows: 
"Ee  would  approach  Ogden  Avenue,  make  a  stop  for   Ogden  Avenue,   and 
then  turn  left  and  head  west  on  Ogden.'*     Joseph  Ziiu.ier  had  been 
delivering  ice  for  Dallner   about  tv;elve  days  befor-e  the  accident. 
This   evidence  of   Bi.-^ler  was   ijicompetent ,      (C-rEiy  v,   Chicago  R.I.&P. 
Ry.   Co.,   143  la.    263,    121  N.v/,   1097;   Da3.ton  v.    Chicago   etc.,   R.R.Co. 
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114  la.    257,   86  N.V;.    372;  L.   &  N.R.R.    Co.,    v.   Taylor's   /Idm'r.,   31 
Ky.   L.   Rep.    1142,   104  3.W.    776;  V/iguore   on  Evidence,    Vol.   1,    page 
166  Sect.    99)      It  Vi?as  argued  to  the   2'^ir/  \-)j  the  attorneys  for   the 
defendants,   Dallner  and  the  admiiiistrator,  that  the  inferejice  could 
he  drawn  from  the  evidence  of  Bi^iler  that   j"oseph  Zimmer  stopped  the 
truck  oefore  entering  Ogden  Avenue  frora  Coe  Road  before  the    accident. 
It  is   also  the  theory  of   said  defendimts  t]iat  Joseph  i^irimer,    after 
entering  Ogden  Avenue,    drove  the  truck  on  Ogden  Avenue  toward  the 
west.      The  evidence  was  prejudicial  to  Kill, 

It  is   also  contended  that  the   court   erred  in  overruling  Hill's 
notion  for  a    directed  verdict  on  c   harge   e   of   the   adn-iinistrator- '  s 
complaint.      There  is   no   evidence  provin^5,    or  tending   to  prove,    that 
liill  negligently  drove  his  car  on  th-e  north  half  of   Ogden  Avenue  he- 
fore  the  accident. 

It  is  also  complained  hy  Kill   that  the  coitrt    erred  in  refusing 
him  the  right  to   testifj^,   it   being   contended  that  he  was  a   conpetent 
witness  against  the    co-defendant,   Dallner,   although  not  a  competent 
\vitness  against  the  adoiinistrator  under  the  Evidence  Act.     It  is   our 
opinion  tliat  ne  was  not   a  competent  witness,    although  1:1111  requested 
the   Couo't  to  limit  his  testimony,    as  being  against  Daj.lner  only, 
(Sullivan   v.   Corn  Products   Co.,    245  111.    9;   Ackman  v.   Potter,    239 
111,    578,   582;  Merchants'   loan  &,  Trust  Co.    v.   3gan,   supra). 

As  before  stated,   it  vvas  incumbent   on  the  administrator  to  main- 
tsin  the   charges  of  negligence  contained  in  his  complaint  to  prove 
Hill  guilty  of  actionable  negligence  and  his   intestate   before   and 
at   the   time  of  the   accident,   free   of  contributorj'  negligence.      The 
ciuesticn  of  the  proof  of  both  of  these  esse/itlal  elements   in  the 
case  of  the  aflsiinistrator  rests  strongly  on  the  theory  that   Joseph 
Zimjuer  stopped  the  truck  at  the  outlet  of  Coe  Road  into    Ogden  Avenue 
and  then  proceeded  to  drive  \i;est  on  Ogden  Avenue  on  the  nort":  side 
of   Ogden  Avenue  Miere  he  v.'as   struck  by  Kill's   car  which  was  before 
the  accident,  beijig  negligently  and  contrary  to  law  driven   on  the 
north  side   of   Ogden  Avenue.      It  vma  the  incoraiaetent  testimony  of  the 
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witness  Bigler,  which  to    an  extent   larger  than  an7  other  elenent 
in  the  case,    supports  tbe  above  t:.:eory.     It  is  also  plain  that 
Bigler 's  testinony  v;as  a  strong  link  in  the  evidence  offered  by 
the   defendants,    Dallner  and  the  administrator  to   the  complaint   of 
Hill,   in  their   defense  that   Josoph  Zimiaer  v/as  in  the  exercise  of 
due    care  for  his  ov;n  personal  safety,   before   ajid  at  the  time   of 
the   accident. 

The  Jud^nient   in  tJie   caso  of  Frank  Ziiimer,    a   dministrator 
^of  the   estate  of  Joseph  Ziinmer,   deceased,    agairist   GhEince  3.   IZill 
is  reversed  and  remanded  to  the  Circuit   Court  of  DiiPage  County 
for  a  new  trial.      An  order  of   similar  import   to   tre    above   is 
herxeby   ordered  entered  in  the    case  of   Chance  3.   ilill  against 
J'ohn  Dallner  and  Frank  Zisiraer,   administrator  of  the  estate  of 
Joseph  Ziipjner,  deceased. 

Reversed   wid  Remanded. 
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STATE  OF  ILLINOIS,, 

SECOND  DiSTKiCT         J"'""  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
cei-tify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ■ day  of 

^__ in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Olerk  of  the  Appellate  Court 


Gen.  No.    9397  ^^'   ^°* 


iiP?SH::lTE  GCUM^    OF  ILIJ-^S 
SSCOITO  lafT STRICT 


FEBRU.IRVTERlvI,   A.D.  |S50. 


Vireinis.  Warren, 

(plaintiff)    Appellee 

Appeal  from 
Ys,  /  i       i        Circuit   Court, 

Lake   County. 
Gio7  of  'rt'aukegan,   a  Eimiicipa 
corporation, 

(Defendant^ Appellant    | 

WOLFS,   ;r.  "  .'^...^'^ 

The  plaintiff,   Virginia  V/arren,    started  suit  in  the  Circuit 
Court   of  Lake   County  against  tlie   City  of  v^aukegan,   for  damages  she 
alleges    she  sustained,   when  she  alighted  from  an  autoxaobile  and 
tripped  and  fell  over  a.  curb-box  located  betvvesn    the   curb  and  side- 
v;alk  in  ^»ihat  is  called  a  parlsrway  in  front  of  her  ho^e.     The  box 
protruded  above  the   ground  level  about  eight  inches,   and  was  four 
inches  in  Y.'idth.     The   complaint    is  in  the  usual  foi-m  end  its   suf- 
ficiencj'"  is  2iot    cballenged  in  this  appeal.     The  defendant  filed  its 
answer  and  denied  any  negligence  on  the  part  of  the   City  in  main- 
taining the   curb-box  in  uuestion,   and  denied  ;nll  the  raaterial   allega- 
tions  of  the   complaint.     The   case  was  tried  before  a   jury,  which 
found  the  issues   in  f av]gx,^«.;fe£^4ilaiji-fcii:iLs^l„assessed  her  damages 
at  $1,000,00,  for  -wiiicb   judignent  was   entered. 

The  record  discloses  that  the  plaintiff  h^ad  been  riding  with 
her  husband  and  he   stopped  and  parked  his  car  in   front  of  their 
home;   it  -jvas  dark;    bhat  as   she  got  out  of  the   car,    she  stepped  into 
the  parktvay  betv^een  tl^ie   curb  lijie  and  the  sidewalk  in  front   of  her 
hone   and  tripped  and  fell  over  the  curb-box  in  auestion;    that   she 
v;as  injured  and   suffered   severe  pain,    and  had  a  miscarriage  of   a   six 
and  one-half  or  seven  months  old  child.     The  plaii:tiff  and  the 
doctor  testified  in  detail,   to  the  injuries   in  question,     The  appel- 
lant  does  not   contend,   in  this  appeal,  that  the  verdict   is   contrary 
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to  the  weight    of  the   ev3.denGe,    so   a  further  discussion  of  the  facts 
is  unnecsssary. 

The  first  assigiament   of  error  is  as   follows:    "The  court   erred  in 

adinittins  evidence  over  objection  of   defendant  vjhioh  was  highly  prejudicial, 
on  the  promise  of  attorney  for  the  plairitiff  to  connect  the   same,   and 
further  raagnifyin.';^  that   error  by  its   ovm.  Biotion  to  exclude  the  same  after 
plaijitiff's  attorney  had  argued  saire  to  the  ^vurf,'^     The   appellee  contends 

Is 

that  the  amount   of  the  verdict,   as   shown  by   the  evidence,   is  wholly 
inadequate.     The  appellant  in  its  printed  brief,   states  it  is  not  oon- 
tciided  b3r  the  defendant  that  the  verdict  is   excessive,    but  rather  that 
the  verdict   is  not    large  enough,    (being  .|1,000,00)    thus  indicating 
prejudice   and  passjpn  of  tne   jurj^.     The   evidence   objected   to  by  the 
defendant,  was  the  second  iniscari'iage  of  the  plaintiff  after  the  ac- 
cident.    Upon  the   stateirLent  of  the   attome,y   for   the   plaintiff,    that 
he  would  connect  up  this  evidence  vAtii  tne  injury  sustained  in  the 
accident,  the   court    overruled  the  objection  to   the  evidence.      The 
attorney  for  the  plaintiff  failed  to   connect  up  the   evidence  as   a\'"0v;ed. 
The  court  of  its  ovm.  motion,    after  the  opening  arguments  had  been  made 
to  the  jur;/  by  plaintiff's   attorney,    struck  out  the  evidence,  and  the 
jury  was  Instructed  to  disregard  it.      It  is  not   contended  by  either 
party  to  this  litigation,  that  the  court   ei'red  in  s  trikl^c^  this 
evidence.     The  appellant  contends  that  tne   testimony  was  highly 
prejudicial  to  them.     The  only  effect  that  this   evidence  could  have 
upon  the  jury,  would  be  as  to  the  size  of  their  verdict,   and  the 
appellant  insists  that  the  verdict,    as  sxiown  by  tbe  evidence,   is  insuf- 
ficient  for   the   injuries  -which  the   plaintiff  sustained.      V/hile   it  was 
error  to   adnit  this   testimony,  the  court    corrected  it,    and  it   was  not 
prejudicial  to  the  rights  of  the  defendant.     The    city  arrmes  the  fact 
that   it    vvas  not  to  blame,  in   a;iy  r.annor,   for  the   accident.     They   failed 
to  present  this   question  to  the   court,   and  by  their  failure  to  assign 
error,   that  the  verdict  is  against  tlie  v.'eight    of  the   evidence,   they 
A  waived  any  question  as  to  the  City's   liability,    because   of   the   verdict 
being  contrary  to  the  vAfeighb   of  the  evidence. 
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The    second  assignment   of   error  is,    'Tbe   court   erred   in  refusing 
to   adnit   evidence   as    to  the  number  of  other  curb-boxes  siirllar  to  tliis 
located  within  the   City  of   Vvauke^an,   as   a  basis   of   showing  lack:  of 
exercise  of  ordinary  care  in   crosBing  any  parkwa;^  in  the  City  vdthout 
expecting  such  obstruction."     Counsel  for  appellant   cite  tliree  cases 
where  proof   of  other  accidents  nave  been   allov^ed   to   be  afeitted  in 
evidence,   as  showing  the  dangerous    conditions  tiiat   existed  at  the 
time,   and  for  the  purpose  of   shomng  knowledge  of  that  dangor.      In 
one  case,   V.'ibel  vs.   The   Illinois   Central  Railroad  Company  165   111, 
App.  Pase349,   the   Court   s-oated,    "The  fact  that  the  cor.pan;^  was  not 
accustomed  to  ballast   its  tracks  at   the  places  similar  to   the  one  in 
question,  that   the  pla3.ntiff  susta3.ned  his  in.lury,    if   it  v.'as   a  fact, 
would  not  escuse  the   compajiy  frora  ballasting  its  track  at  the  place 
this  injury  occurred,    if   it  ivas  required  to    do   so,   in  order  to  make 
it  a  reasonable  safe   track  for  the  use  of  the  SHplo3'-ces."     The 
evidence   in  the   present   case  is   uncontradicted,   that  the   plaintiff 
did  not  know  of  the  existence   of  the  box  in   question,    and  vvhether 
she  knew  of  any  of  the   other  hozes,  v/as   immaterial  in  this   case. 
Our  attention  has  not  been    celled  to  any  case  where  such  evidence 
has  been  held  to  be  admissible. 

We  find  no  reversible   error  in  the  case,  and  the  judgment   of 
the    trial  court  will  be  affirmed. 

Affirmed, 
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STATE  OF  ILLINOIS, 

SECOND  DiSTKiCT         |^^'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  ofiSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^^y  °^ 

__in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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AT  A  TERIJI  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  7th  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-nine, 
within  and  for  the  Second  Plstrict  of  the  State  of  Illinois: 

Present  —  The  Hon.  FRANKLIN  R.  POVE ,  Presiding  Justice 
Hon,  FRED  G.  ViOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice 
JUSTUS  L.  JOHNSON,  Clerk     c\  f\.   f\     ^      A    t^*    •%    Ia'^ 

E.  J.  WELTER,  Sheriff 
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BE   IT  REMEIilBERED ,    that   afterwards,    to-wit:    On     '     "^^1939 
the   Opinion   of    the    Court  was    filed   in   the   Clerk's    Office   of    said 
Court,    in   the  words    and   figures    following,    viz: 
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Delbert  0,  IVaud,  Evelyn  Waud,, 
fannye  Brands tetter  and  Grac(  ' 
Murphy , 


(plaintif fpf  Appellees , 


vs. 


Maurice  7an  Landuyt, 

{ Defendant )  Appell ant , 


Ag.   ITo.    19 


Appeal  fro.Ti 

Circuit  Court, 

Lake  County 


Y/OLFE,    J. 

Delbert   0,   V;aud,   Evel3m  V/aud,   Fannye  Brandstetter  and   7-race 
Miirphy  filed  a  complaint  at   les'i  against  Maurice  Van  Latidnyt  for 
damages  alleged  to  have  been  sustained  in  a  collision  on  April  16, 
1938,   betv^een  an  automobile   ovmed  by  Delbert   0.  V/aud  and   operated 
by  Evelyn  ".'and,   and  an  automobile   oi^ned  and  operated  by  I.laurice 
Van  Landuyii.     The  coraplaint  alleged  that  Fannye  Brandstetter  and 
Grace  Murphy  Vv'ere  passengers   in  a  car  o^vned  by  Delbert   0.   'faud, 
vvhloh  was  being  driven  by  Evelyn  V/aud,    north  on  Fulton  Street  near 
the  intersection  with  Lloyd  Avenue  in  Vvaukegan,  Lalce  County, 
Illinois;   that  Maurice   Van  Landuyt   drove  his  avitomobile  west  on  Lloyd 
Avenue  negligently  and  wilfully  and  vi/ithout  Jceeping  a  proper  lookout 
for   other  people  on  said  highway,   and  at  an  excessive   rate   of  speed, 
and  without  proper  brakes;  that  as  a  result  of  the  negligence,    or 
wilful  end  wanton  misconduct    of  Van  Landuyt,    a  collision  occurred 
and  Eveljm  Waud,  Fannye  Brandstetter   and  Grace  Kurphy  each  sustained 
injuries  and  the  automobile  of  Delbert   0,  V/aud  vms  damaged. 

Maurice  Vaii  Landuyt  filed  his  answer  and  denied  all  acts  of 
negligence  and  wilful  and  wanton  misconduct,  lie  denied  that  the 
plaintiffs  were  in  the  exercise  of  due  care  and   caution  for  their 
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own  safety,    and   denied  an:/  and  all   damage   clained  by  tliem.     Ee   affirm 
atively  alloj-ed  that  mvel^m  M^.'^d.  vias  guilts'-  of  vdlful  and  wanton  lais- 
conduct  which  caused  the  collision.     Later,  the  charge   of  valful  and 
wanton  misconduct    of  the  complaint   answers  were  dismi-ssed.     The   case 
was  tried  before  a  jury  who  found  the  issues  in  favor  of  the  plaintiffs 
and  assessed  their  damages  as  follows:  Evelyn  'tVaud  l|200.00;   Delbert   0, 
Waud  $247.50;   Fannye  Brandstetter  .^640.00   and  Grace  Kurphy  s;54,500.00. 
Judgment  was  entered  upon  these  various   verdicts   and  it   is  from  these 
Judgments  that  this  appeal  is  prosecuted. 


I 


At  the   close   of  plaintiffs'    evidence  and  also   at  fie    close  of  all 
the   evidence,    the  defendant  entered  a  motion  for  a   directed  verdict. 
He  claimed  fir^ere  was  no  evidence  to  sustain  the  plaintiffs'    case  and 
that  the   defendant  was  not   guilty   of  any  negligence  vtiich  proximately 
contributed  to  the  accddent  in   question.     The   overruling  of  tlis  motion 
is  the  chief   contention  of  the   appellant   in  this   case.      The    record 
sho?;s  that  Grace  Mu^^phy,   one   of  the  original  plaintiffs,   now  appellee, 
testified  that   she  v^-as   riding  in  the  Waud  ear  at  the  time   of  the  ac- 
cident,  and  sitting  on  the  front   seat  with  Mrs,   Viaud,   the   driver;  that 
they  were  travelling  north  on  Fulton  Avenue  approaflhing  Lloyd  Avenue ; 
that  as  they  approached  the  intersection,  they  were  driving  20  to  25 
miles  per  hour;  that   on  account   of  some  children  plaining  in  the  street, 
Iv'rs.  We.ud  reduced  the  speed  of  the   car  to  not  more  than  20  miles  per 
hour;  that  as  tb,ey  were  approxims.tely  100   feet  sout}\  of  Lloyd  Avenue, 
she  looked  east   across  V/ashington  Park  and   could   see  a  dista:ace   of 
350  to  S  400  feet,    and  there  was   no   car  approaching  on  Lloyd  Avenue 
at  that   time;  that  the  car  proceeded  in  a  northerly  direction  and  she 
glanced  to  her  left,    or  west  and  saw  no  car  comdnf^ ;  that   as  the  V.'aud 
car  was  past  the  middle   of  the  intersection,   she  heard  the  roar  of  a 
speeding  motor   and  turned  to  the  right   and  saw  the   defendant's  car 
approaching;    that  the   car  was   coming  very  fast;   that  when  she  first 
saw  the   car,    it   had  not   yet  entered  the  Intersection,    and  the  V/aud 
car  was  tltree-ciuarters  across  the  intersection,      Evelyn  V/aud's 
testimony  is  practically  the  same   as  Grace  L'urphy's.      The   testimony  of 
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tliese  two  \s?itnesses  standing  si  one ,  vvould  certai  J-y  te  sujfficient 
to  sustain  a  verdict   in  favor   of  the  plaintiff   and  the   coiirt   did  not 
err  in  overruling  the  defendant's  iLLotion  for  a  directed  verdict, 

Maurice  Yan  L.anduyt,    the  appellant,  testified  in  hie  own  behalf 
that  his   car  was   in  good   condition;  that  hs  was   drivinr-;  west   on  Lloyd 
Avenue;  that  he  entered  Lloyd  Avenue   at  Glenn  Hock,  -which  is  about 
one   and  one-half  blocks   east  of  Fulton  Street;  that  he  drove  v;est   on 
the  north  side  of  Washington  park  and  approached  the  intersection  of 
both  Avenues  at  the   rate  of  speed  of  about  tvjenty-five  miles  per  hour; 
that  he  sav;  tlie  Cf3ir  of  the  appellees  approaching  Lloyd  Avenue;  that 
he  first   savi  it  when  hs  was    about   S50   feet   from  the  intersection;  that 
he  again  saw  it  when  he  was  about  25  feet  from  the  intersection,  and 
in  his  j'udgraent,   the  appellees*    car  v/as  50  feet  from  the  intersection 
when  he  was  but   25  feet  f romit ;   that  he  proceeded  westward  and  the 
other  C3J?  speeded  up  across   the  intersection  and  the  collision 
occurred.     The  testimony  of  the  appellant  and  of  Sveljm  viand,  smd 
G-race  Llurphy  were  in  conflict   and  raised  a  clear  issue  of  fact  for 
the   jury  to   decide.     The  jury  found  in  favor  of  the   appellees  end. 
from  a  reading  of  the  record,  we  are  satisfied  that  their  finding 
is    correct. 

The   appellant  has  assigned  error  that  the  cQBrt  refused  to  f^ive 
five  of  his  instructions.     The   first  is,    "^If  yoa  believe   from  the 
evidence  that  the  plaintiff  by  using  her  faculties  v/ith  ordinary  and 
reasonable  care   in  looking  out  for  d  anger  could  have  avoided  suf- 
fering the  injury-  of  vjhlch  she  complains   and  that  she  negligently 
failed  to  do  so,   sn.d  thereby  proximately  contributed  to  the  injury'-, 
then  the  plaintiff  cannot  recover  frotii  the  defendant  upon  the  theory 
of  negligence,"     This  insti-uction     v^&s  offered  separately  as   for 
each  of  the  plaintiffs   except   Delbert   0.  Waud.     This   instru.ction 
evidently  v?as  tendered  for  the  purpose  of   showing  that  each  of  the 
plaintiffs  v/ere  required  to  b«  upon  the  lookout   for  d  anger  and 
exercise  due   care   and  caution  for   their   ovm  safety,      V7e  think  that 
appellant's   given  instruction  24  and  42  fully  covered  the  points 
set  forth  in  the  refused  instruction  and   the  appellant  vvas  not 
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prejudiced  "by  the  court  refusing  to  give  tiae  tendered  instruction. 

The   other  refused  instruction  is  :  "There  v;as  in  full  force   and 
effect  in  the  State  of  Illinois   at  the  time   of  the  accident  in 
question  the  following  Statute:    'hotor  vehicles  travelling  upon 
public  highways  shall  give  the   right  of  vmy  to  vehicles  approaching 
along  intersecting  highv/ajrs  from  the  right  and  shall  have  the  ri^ht 
of  way  over  those  approaching  from  the  left,'    Wliile  it   is  true   that  ' 

this   statute  does  not   confer  an  absolute   right   of  Viray  upon  the  motor  ^ 

vehicle  approaching  from  the  right,  the  motor  vehicle   appro3.ching 
from  the   left  must  yield  the  right   of  v;ay  to  the  notor  vehicle 
approaching  froia  the  rlQht^  when  it  appears  that  the  latter  notor 
vehicle,   being  driven  with  due  care,  will  reach  the  intersection 
"before  the  niotor  vehicle  approaching  from  the  left  can  pass  over 
the  intersection." 

The  appellant,  in  his  original  brief  and  argument   cites  no  case 

to  support   his  contention  that  this   instruction  vms   a  proper  one  to 

be   given  by  the  court   to  the   jury.     In  his  replr  brief  he   citis  the 

S54 
case  of  Kiddle  ts.  Mansager  MS  111.  App.   68,   a  Second  District   case. 

It  will  be  noted  in  the  Riddle    case  that  the  instruction  started  out 

with,    "That  if  the  ^nry  believe  from  the  evidence,   etc,"  and  then 

quoted  the  Statute,     Then  the   court  in  discussing  what  was  necessary 

to  make  the  instruction  applicable,  laid  do\m  the  rule  that  the  driver       ^ 

approaching  from  the  right  has  the  right  of  way  over  one  approaching 

from  the  left,   unless  the  car  on  the  right  is  sufficiently  far  away 

so   if  beins  driven  with  due  care,    it  vdll  not  reach  the  intersection 

until  a  car  from     the  left    can  pass.     As  an  abstract  proposition  of 

lavj,    appellant's  tendered  instruction  may  be    correct,  but   courts  are 

generally  Terj  reluctant  to  Instruct   a  Jury  on  abstract  propositions 

of  law,    as  they  are  too   apt  to  get  the   opinion  that  t:.e  court  is 

instructing  them  relative  to  the  facts,    (people  vs.    Gorbishly  327 

111.    312.). 

In  Defendant's  given  instruction  24  and  52,   the   law  applicab    le 

to  the  right   of  way  at  intersections  is   set   forth,   and  vvhile  the 


.::!    ii-.fle„..  v     '  -,  .   -        -  ,    •     ■  ■ ..  .        , 

sxlAoGorqciB  eloin&v  rotom  sill-    .  -yaixIoBOiqqB  «Xoiri9V 

eIoi.:-;sv  tomtom  arid-  o;f  y/-  ■-'   Moiv,  itei/Ri  :MtsI  ©ri#  m©tl 

uolDoaaieor  .vt-ot  HI"/   ,0'iPiO  •ivh  riflw  asrlth  %ale6   ^eloiifev 

9860  oii  JiSdlo   .tnsifiJj^^TB  JbxLB  l8 iiG  i.Sfil^i-io  .  ctnsIX sqqB  eriT 

od-  ©no  leqo'xq  n   exsw  flOld'Oin^Bxti   eld^  d-jsrfo'  r*ox«rifionoc  0';[qufc  Cu 

erfd-  Bsd^lc   yif  tei'xcf  vigsi  alxi  rtl     .Yoot   "'  ■ '   -'--"'    ^ii-«oo  0;:o   vo'  rtevig  ©o' 

•  esfco    Joxictgia  RrTG.oe-3  :;    ,S3    .qq.(-    .III  S*is  •as^.caaaM   »"'.v  i' '" '-i.;:.  lo  oepo 

;'X'c  fj9d*tfli^s  ^^l^oinnteni  sri^  c^srid-  saso   oI»f/iH  !=*r  -    li  bsJ-oa  ecf  Ilivv  ctl 

asrf^  bciB  '  ,  .  .soasblv^i  »rM  no'il  svexl&tf  xiw^  ©dit'  li  ^ad^**    ,ritfi:w 

nttioHOicciB  e<.i-  ';t  ffloil  jyiicfSisoiqqB 

YBWs  TBI  Ylitrroxo-t'itx;-  •■    ; 

old'o©8i©^r.  ■  (teviii;  i^iimi  ti   oe 

1-0  noWJteoqonq  losi^:               -  .                                            oil  ibo   o  IlcJn;; 

07.B  EihriToo   ctt;d   ,clooi'r-  oi&oirt&eai  bsittitasa  e 'd"Kjs II ©qcp*    ,'7sX 

.rol^laoqornq  -^c&^&Bdk  rro  T^^^t  ^  d'oirr^tErr  '  aixn;X»-               XXjwaass 

c.t  d-ouc                -'jrt*  nolcXc,  '.orfj  e©   ,wbX  'io 

IxffelrfioC   .ev  ©XqoeSC)    ,83-OBt  ©d;t  od   ©rXJjsiXei  ja©xfcf  snlcfoxntf-Bnl 

.  (  .  f'J!^     . 

el  cfeolXqgx  :xd-o0i^sfll  iievl'5  e*dTus5xi9^©a  '~I 

©dd'  ©Xi  nold^Dseiodfli:  »3-e  xbvj  Jo  d-dsi?  5M[d  od 


-5- 

Statute   is  not   quoted,    tlie  law  applicable  thereto   is    stated,    and. 
even  if  the   tendered  instruction  had  been   in  proper  forn,    tiie    jiiry 
were  instructed  relative  to   the   rishts   of  the   parties   at  the  inter- 
section and  the  plaintiff  iias  not   been  prejudiced  Ly  the   Court's 
refusal  to  give  this  instruction, 

V/e   find  no   reversible   error  in  the   case  and  the   Judgnent   of 
the  trial  court  is   hereoy  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS, 

SECOND  DiSTKiCT         J   ^'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- ^ 


Cleric  of  the  Appellate  Court 


Wi- 


AT  A  TERI-:  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottav/a,  on  Tuesday,  the  2nd  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  thirty-nine, 
Vi^ithin  and  for  the  Second  District  of  the  State  of  Illinois.* 

Present  —  The  Hon.  FRANKLI.N  R.  DOVE,  Presiding  Justice 
Hon.  FRED  G.  WOLFE,  Justice 
Hon.  BLAINE  HUFFMAN,  Justice  r_ 
JUSTUS  L.  JOHNSON,  Clerk 
E.  J.  WELTER,  Sheriff 


BE  IT  REMMBERED,  that  afterwards,  to-wit:   On  May  12,  1939, 
the  opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  viz: 


/ 


Gen.  No.  9416  Agenda  No,  16 

/I 
In  the  Appellate  Court  of  Illinois   / 

Second  District 

I     i      i 
FeteruarylTerm ,  MD.   1? 


Tempi CO  Farmers  Elevator 


Company,  a  corporation,  ^^t-' 

Plaintiff^pellan-^, 


vs . 


Walnut  Grain  Company,  a  #)rporati 
Caroline  Keeler  and  Nellie  Breed, 
Defendants -Appellees . 


.3*«>fff'' 


from  thie  Circuit  Court 


9$  Whiteside  (|Dunty, 


Illinois  * 


WOLFS,  J. 

This  is  a  suit  eommenced  on  October  3,  1934,  by  the 
Tampico  Farmers  Elevator  Company  against  the  Walnut  Grain  Company, 
Caroline  Keeler  and  Nellie  Breed,  to  recover  from  them  the  value  of 
corn,  which  the  plaintiff  claims  belonged  to  it  and  which  it  charges 
the  defendants  converted  to  their  own  use.  The  complaint  alleges 
that  the  plaintiff,  a  ^Judgment  creditor  of  one  Nels  P»  Rasmussen, 
levied  upon  his  interest  in  the  corn,  and  pursuant  to  such  levy  the 
sheriff  sold  the  corn  to  the  plaintiff  at  sheriff's  sale  under  execu- 
tion; that  subsequently  the  defendants  Keeler  and  Breed  sold  the 
corn  to  be  delivered  to  the  defendant  the  Walnut  Grain  Company,  with- 
out t^e  knowledge  and  consent  of  the  plaintiff;  that  none  of  the 
defendants  have  paid  the  plaintiff  the  value  of  the  corn;  that  the 
defendants  have  converted  the  corn  to  their  own  use  and  by  reason 
thereof,  they  are  indebted  to  the  plaintiff  for  1,397  bushels  of 
corn  valued  at  |1, 033.78,  with  interest  thereon,  from  the  date  of 
the  conversion.  The  defendants  answered  the  complaint  denying  the 
title  tot   the  plaintiff  and  the  conversion  and  alleging  illegality 
of  the  levy  and  the  sale  under  the  execution.  The  gist  of  the  denial 
of  the  title  of  the  plaintiff  is  that  the  corn,  at  the  time  of  the 
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levy,  was  the  property  of  Leonard  G,  RaBmussen,  the  son  of  the  judg- 
ment debtor  Nels  P.  Rasmus sen;  that  Leonard  G.  Rasmussen,  after  the 
levy  and  sale  ,  transferred  the  title  to  the  corn  to  the  defendants 
Keeler  and  Breed  by  a  bill  of  sale.  The  corn  was  purchased  from 
them  by  the  defendant,  Walnut  Grain  Company. 

Leonard  G.  Rasmussen  is  not  the  defendant  in  execu- 
tion, nor  does  he  claim  title  to  the  corn  through  his  father,  the 
defendant  in  executia»n.  As  purchas»B  at  the  execution  sale,  the 
plaintiff  took  only  such  title  and  interest  in  the  corn,  if  any, 
which  was  held  or  owned  by  Nels  P.  Rasmussen  at  the  time  of  the 
levy  and  sale.  The  corn  was  in  the  actual  possession  of  Leonard  G. 
Rasmussen  when  the  levy  was  made.  The  burden  was  on  the  plaintiff 
to  prove  that  the  corn  belonged  to  Nels  P»  Rasmussen  at  the  time  of 
the  levy. 

For  about  twenty  years  before  1931,  Nels  P.  Rasmussen 
had  been  farming  three  farms  in  Tampioo  Township  in  V^iiteside  County. 
The  farms  are  known  as  the  McBride  farm,  the  Griffith  farm  and  the 
Ross  farm.  Nels  P .  Rasmussen  lived  on  the  Ross  farm  during  that 
time  and  aiso  when  the  levy  was  made.  There  are  no  buildings  on 
the  McBride  farm  with  the  exception  of  a  double  corn  crib.  In  1930 
Nels  P.  Rasmussen  became  financially  involved oand  various  judgments 
were  entered  against  him.   On  February  2,  1931,  a  written  lease  was 
executed  between  James  McBride,  the  then  owner  of  the  McBride  farm, 
and  Leonard  G.  Rasmussen  for  the  McBride  farm  for  the  period  from 
March  1,  1931,  to  March  1,  1932.   Written  leases  were  also  executed 
by  the  owners  of  the  Griffith  farm  and  the  Ross  farm  with  Leonard  G. 
Rasmussen  for  those  farms  for  the  term  of  March  1,  1931,  to  March  1, 
1932.   Leonard  G.  Rasmussen  was  tjie  lessee  named  in  all  of  those 
leases.  On  February  2,  1931,  an  agreement  was  entered  into  between 
Nels  P.  Rasmussen  and  Leonard  G.  Rasmussen  reciting  that  Leonard  G. 
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Rasmussen  had  entered  into  leases  demising  to  him  the  three  farms 
from  March  1,  1931,  to  March  1,  19  32.  The  agreement  provided  that 
in  consideration  of  services  rendered  and  to  be  rendered  by  Nels  P, 
Rasmussen  for  Leonard  G.  Rasmussen  that  Leonard  G,  Rasmussen  would 
assign  and  transfer  to  Nels  P.  Rasmussen  all  his  interest  in  the 
crops  grown  on  the  three  farms  and  the  proceeds  from  the  sale  thereof o 
Leonard  G,  Rasmussen  agreed  to  perform  the  usual  labor  of  a  farat  hand 
on  the  farms  under  the  direction  ofNels  P.  Rasmussen  and  to  receive 
out  of  the  proceeds  from  the  farms  forty  dollars  per  month, 

A  lease  v-as  executed  between  Jeuaes  McBride  and 
Leonard  G.  Rasmussen  for  the  MoBride  farm  for  the  year  March  1,  1932, 
to  March  1,  1933.  James  McBride  died  on  August  36,  1932,  and  the 
defendants  Caroline  Keeler  and  Nellie  Breed  became  th»  owners  of  the 
McBride  farm«   On  September  IS,  1932,  a  lease  "was  executed  between 
the  new  owners  and  Leonard  G.  Rasmussen  for  the  McBride  farm  for  the 
term  March  1,  1933  to  March  1,  1934,  The  lease  provided  as  rental 
two-fifths  of  all  crops  grown  on  the  farm  during  the  term  of  the 
lease.  The  corn  was  to  be  put  in  and  division  of  the  crop  made  at 
elevator,  on  the  back  of  the  lease  is  an  undated  memorandum  which 
extended  the  lease  from  I/Iarch  1,  1934  to  March  1,  1935,  providing, 
however,  that  vhen  the  corn  was  harvested  it  should  be  divided  as 
husked,  or  divided  in  the  crib.  The  levy  was  made  on  the  corn  on 
December  21,  1933,  and  the  corn  v.as  sold  under  execution  on  March 
12,  1934.   It  is  the  ownership  of  the  corn  which  was  grown  and 
cribbed  on  the  McBride  farm  in  the  year  1933,  which  is  in  question 
in  this  case. 

NelB  P.  Rasmussen  testified  that  he  operated  the 
MoBride  farm,  the  Griffith  farm  and  the  Ross  farm  for  the  demised 
terms  thereof,  from  March  1,  1931;  to  March  1,  1933,  under  the  terms 
of  the  contract  entered  into  by  him  and  his  son  Leonard  G.  Rasmussen 
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on  February  13,  1931.  There  is  no  evidence  in  the  record  proving 
what  services  were  rendered  and  to  be  rendered  by  Nels  P.  Rasmussen 
for  Leonard  G.  Rasmussen  as  the  supporting  consideration  of  the 
contract  dated  February  21,  1931.   The  evidence  shows  that  Nels  P. 
Rasmussen  farmed  the  McBride  farm  from  March  1,  1931,  to  March  1, 
1932,  and  sold  the  crops  raised  thereon.  It  is  clear  from  the  evi- 
dence that  the  leases  for  the  farms  executed  before  September  12, 
1932,  and  the  contract  of  February  2,  1951,  were  a  devise  or  scheme 
to  deceive  the  creditors  of  Nels  P»  Rasmussen.  There  can  be  no  doubt 
from  the  evidence  from  the  date  d>f  the  first  written  leases  for  the 
farms  made  to  Leonard  G.  Rasmussen,  until  the  execution  of  the  lease 
dated  September  12,  1932,  that  Leonard  G.  Rasmussen  v as  a  party  to 
the  scheme  to  hinder,  delay  and  defraud  the  creditors  of  Nels  P. 
Rasmussen  and  as  the  fictitious  lessee  of  the  farms,  ypossessor  and 
ostensible  owner  of  the  crops  raised  on  the  farms,  Leonard  G.  Ras- 
mussen was  a  trustee  of  those  crops  for  the  use  and  benefit  of  Nels' 
creditors  and  the  crops  were  subject  to  levy  by  the  judgment  creditors 
of  Nels  P.  Rasmussen.   (Coale  v.  Moline  Plow  Co^  et  al,  134  111,  350; 
Kingman  Plow  Co.,  v.  Knolton,  (la.)  119  N.  W.  754).  The  question 
presented  by  the  record  is  whether  this  condition  continued  after  the 
12th  day  of  September,  1932.  V^e  apprehend  that  an  answer  to  this 
question  is  required  before  there  can  be  a  determination  of  the  status 
of  amy  defendant  as  a  bona  fide  purchaser  of  the  corn  and  the  right, 
if  any,  of  any  defendant  to  question  the  legality  of  the  levy  and 
sheriff's  sale  under  the  execution. 

The  testimony  of  Nels  ?•  Rasmussen  and  Leonard  G. 
Rasmussen  is  in  direct  conflict  on  the  material  question  of  the  owner- 
ship of  the  corn  raised  on  the  McBride  farm  for  the  crop  year  1933. 
The  circumstances  surrounding  and  attending  the  execution  of  the  lease 
between  Nellie  Breed  and  Caroline  K'eeler  ahd  Leonard  G.  Rasmussen  on 
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September  12,  1932,  were  first  testified  to  by  Nels  P.  Rasmussen  on 
behalf  of  the  plaintiff.  He  testified  thet  after  the  death  of  James 
McBride  in  August,  1932,  he  received  a  letter  from  Nellie  Breed 
stating  that  he  could  rent  the  farm  under  the  same  terms  that  he  had 
rented  it  from  March  1,  1932,  to  March  1,  1933.  That  on  September 
12,  1932,  in  response  to  the  letter,  fie  went  to  Princeton  to  the 
office  of  attorney  Spaulding,  who  v^as  the  executor  of  the  will  of 
James  McBride,   It  was  at  that  time  that  the  lease  was  drawn  demising 
the  McBride  farm  to  Leonard  G  .  Rasmussen  from  March  1,  1932  to  March  1, 
1933,  by  defendants  Caroline  Keeler  and  Nellie  Breed.  Nels  P.  Ras- 
mussen further  testified  that  he  wanted  the  lease  made  out  to  Leonard 
G.  Rasmussen  as  the  First  National  Bank  was  threatening  to  close  in 
on  him;  that  Spaulding  told  Keeler  and  Breed  the  reason  Nels  P.  Ras- 
mussen wanted  the  lease  made  to  Leonard  G.  RasMUSsen,  and  that  they 
said  it  was  all  right  to  do  so.  That  he  took  a  duplicate  of  the 
lease  and  the  lessors  took  the  other.  Leonard  G.  Rasmussen,  on  be- 
half of  the  defendants,  testified  that  he  did  not  remember  that  there 
was  any  conversation  wjien  the  lease  was  signed,  relative  to  the  matter 
that  his  father  wa,nted  him  named  as  the  lessee  because  of  Nels'  credit- 
ors; that  he  took  a  duplicate  of  the  lease  and  that  his  father  never 
had  possession  of  it  so  far  as  he  knew;  that  he  did  not  know  any 
reason  why  the  farm  was  leased  to  him  instead  of  Jiis  father.  Caroline 
Keeler  testified  that  Hels  P.  Rasmussen  did  not  say  that  he  wanted  the 
lease  put  in  Leonard  G.  Rasmussen* s  name  because  Nels  P,  Rasmussen 
was  afraid  of  his  creditors  jumping  on  him;  that  she  never  knew 
before  August  31,  1934,  that  Nels  P.  Rasmussen  claimed  to  be  the 
tenant  on  the  McBride  farm. 

The  plaintiff  also  introduced  other  evidence  from 
which  the  conclusion  might  be  drawn,  that  Nels  P.  Rasmussen  was  the 
owner  of  the  corn  in  question  and  that  the  subterfuge  consisting  of 


-6- 
sejBist.  ^o  din9b  edit  miirtfl  d-oH^  b«ilicfescr  »H     .llJtlrlsIq  erf*  "^o  "iiBdfUlKl 

iBow&SqaZ  CO  vtBriT     .So  ,       ioiaM  ituoil  *!  6©d-|54Kte- 

1-0  Xlhr  'iljr  aBW  orfw  <aiixjaiw9q£  Tt*ar£cJ  ;^g1T|»i 

5iflJteilQ©fe    flWSlB    »J8Vv  Sfl*f-    C^iSlii^    ©Ml*    i'jBJtit    *B    ^B^'  .  ..  '     3«KU»Ti;' 

nl  s>8oio  o#  8islH'e5-B©irl3-  ee^^  icaS  IbhoI;}"/?  erf*  8B  nroesijins*^!  *# 

-BsH' .1  aI»H  coafi©!  ©jij  fiae-ja  Aisk  ic©X9©ii  Mo*  scifolirBqS  *«rf3-  lalAHtmk 

Tfsff*  *Brf*  5cB'',fii»e8Jum£ijB>A   .0  &«flflO»J  o*  ©fieffl  ©SBel  ©rf*  b©*:  aw  noeelwt^ 

©ri*  'lo  9*s£>lXqwf>  B  ioo*  ©rf  #Bl[T     ,.ob   o&  o*  *ilsJti  XXjB  sb.v  *i  btsMl 

-9cf  n©   ,n©eEi;iaej?'T   .C  MsnoeJ     .'lerftfo  ^ri*  aioo*  eioesael  «xl*  baa  •eitt^" 

9i9rf*  *Bdd-  n»€fiK©msi  *oif  ^Ib  ®d  *8rf*  6©i:"il*ae*   ,6*a6J3afils£>  axf*  1:6  IJjBjSvr 

i©**em  erf*  o*  svii*al©t*  ,fc®«gi:r  ;8©I  ©d*  ne>4w  iioi*B8t6vnoo  xflA  atfVJ 

-*JtJb9io    •eX»tT  to  ©euBoecf  o^easl  ©d*  bjs  b&mJRa  mM  be^iasw  i©d*fi1  siri  *IM14'0 

Tev©c  i©x1*b1:  BXii  *eA.:  oesX  ©d*'lo  ©*soiXql/6  js  ioo*  srf  *fii-l*  ;a«ta 

-<;j«5  W3iu{  *ca  htb  ©jrt  3-Bft*   jwftflii  eii  &b'  o  noiaBeeeoq  il*4& 

©irlXoneO     ,i9d&Si'i  ell^  to  &a«*eHl  miff  o*  6©cjb«X  eew  antet  ©il*  xriw  flo«»tiM 

©xi*  f;©*nBVir  eri  *erf*  ^J^s  ^o^t  fell)  n©e8iriBR«:.    .  '"'I  *fljtl*  Jb©ilJt*8©*  T:©Xa©iltf 

asBBtmer,     .  i;*!  ©sxjjsoecf  ©jtntMy  B*ii©88t)ia«jBH  .0  .bTBno»vI  fll.*xiQ  ©estia 

w©flai  i©v©n  aiiB  deri*   ;miri  xio  ^Iqjttut  Bno*lfc©7.o  eld  !to  Mei1:fl  a«»J 

©ri*  ©cf  0*  6©iiiXBXo  xreeei/ffl^BH  .<5  aXoM  *«ri*  ,K;eX    ,X5  *bi/30A  ©loled 

.misl  9bli8oU  ©ri*  no  *nBn©* 
mont  eonabiv©   ieri*o  J5>©oif6ort*ni  obXjb  *il/*flXflXq  ©riT 
9d*  Bfiw  neeBBmaftff   ."^I  aX©H  *Bri*  ^avBib  &6  ifA-^tai  noieuXoftoo  ©ri*  rioiriw  : 
lo  snlJtelBaoo  ©8i/l:tt©*dwe  ©ri*  *iiri*  bna  flol*8©op  al  aico  ©ri*  to  retiwt. 


the  leases  being  made  in  Leonard  C.  RasiDUSsen's  name  continued  from 
March  1,  1935  to  March  1,  1934.   Nels  P.  Rasmussen  also  testified 
fbr  the  plaintiff  that  jiie  farmed  the  three  farms  from  March  1,  1933, 
to  March  1,  1934,  and  that  he  xvas  the  actual  tenant  on  the  farm; 
that  he  did  not  operate  the  farms  under  the  contract  signed  by  him 
an  d  Leonard  G.  Rasmussen  on  February  2,  1931,  for  the  crop  year  of 
1933;  that  Leonard  G.  Rasmussen  was  married  tn  January,  1932  and 
began  farming  for  himself  on  a  place  known  as  the  Pat  Kelly  farm. 
He  fjtrther  testified  that  in  the  yeai  1933  t6  1934,  he  furnished  the 
seed  and  the  farm  machinery  which  was  used  to  cultivate  the  McBride 
farm;  that  he  hided  several  men,  including  G.  L.  Love,  to  shock  the 
crop  of  oats  raised  on  the  farm  and  that  he  sold  some  of  it  to  Stacy 
Anderson  and  that  some  of  it  was  sold  at  the  sheriff's  sale;  that  he 
cut  corn  from  about  nine  acres  on  tl  e  farm  and  placed  the  ensilage 
in  the  silo  which  he  rented  from  Henry  Colby  and  fed  the  ensilage 
to  his  cattle;  that  he  hired  Dewey  Fritz  and  Will  Erickson  to  pick 
the  corn  which  was  put  in  the  crib  on  the  farm;  that  he  heard  that 
Leonard  G.  Rasmussen  paid  the  men  who  gathered  the  corn;  that  Leonard 
G.  Rasmussen  helped  pick  the  corn;  that  in  the  winter  of  1933-1934, 
accompanied  by  Heney  Colby,  he  went  to  see  the  defendants  Keeler  and 
Bpreed  with  reference  to  renting  the  farm  again  for  the  term  from 
March  1,  1934  to  March  1,  1935;  that  the  defendants  then  stated  that 
he  had  operated  the  farm  all  right,  but  that  they  did  not  want  to 
rent  the  farm  to  him  as  they  did  not  care  to  be  mixed  up  in  his  and 
Leonard  G.  Rasmussen' s  deal. 

G.  L.  Love  testified  that  he  helped  harvest  the  oats 
crop  on  the  McBride  farm  in  1933;  and  that  Mels  P.  Rasmussen  hired  him 
and  paid  him  for  this  wd>rk,  Stacy  Anderson  testified  that  he  bought 
some  oats  from  Nels  P.  Rasmussen  on  the  McBride  farm  in  the  sximmer  of 
1933,  and  paid  him  for  the  same.  Henry  Colby  testified  that  some  of 
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the  corn  on  the  McBride  farm  was  cut  and  the  ensilage  placed  in  his 
silo  which  Fels  P.  Rasmussen  rented  from  him  and  from  which  he  fed 
the  ensilage  to  Wels  p.  Rasmussen' s  cattle;  he  also  corroborated 
Nels  P.  Rasmussen' s  testimony  concerning  the  conversation  with  Keeler 
and  Breed  about  renting  the  farm  for  the  year  1934-1935.  Frank  Ander- 
son testified  that  he  helped  haul  corn  from  the  McBride  farm  to  the 
Colby  silo  in  the  fall  of  1933,  and  that  he  was  employed  to  do  so  by 
Nels  P,  Rasmussen.  Dewey  Fritz  testified  that  in  the  fall  of  1933, 
he  helped  gather  corn  on  the  McBride  farm  and  was  employed  to  do  so 
by  Nels  P.  Rasmussen;  that  after  he  finished  picking,  the  corn,  Leonard 
G.  Rasmussen  asked  him  to  take  his  pay  from  him  for  picking  the  corn  in 
order  that  he,  Leonard  G.  Rasmussen,  could  hold  the  corn  on  the  McBride 
farm. 

Leonard  G,  Rasmussen  testified  that  after  he  was 
married  he  owned  some  horses  and  corn  plows :  that  he  used  some  of 
his  father's  machinery;  that  he  farmed  both  the  McBride  and  Kelly 
farms  from  Farcjj  1,  1933  to  March  1,  1934;  that  his  father  never 
helped  him  with  the  work;  that  he  furnished  the  seed  corn  planted 
on  the  McBride  farm  in  the  spring  of  1933;  that  he  furnished  most 
of  the  seed  oats  that  year  and  his  father  provided  seed  for  a  few 
acres.  That  none  of  the  oats  were  sold  to  Stacy  Anderson,  but  that 
they  were  hauled  to  the  elevator  in  Anderson's  name  without  Jris  con- 
sent; that  he  jsibftct  hired  the  men  to  gather  the  corn,  but  denies  that 
he  offered  to  pay  Dewey  Fritz  in  order  that  he  might  hold  the  corn. 

On  June  23,  1934,  Nels  P.  Rasmussen  filed  in  the 
Circuit  Coutt  of  V/hiteside  County  a  complaint  against  Leonard  G. 
Rasmussen  for  an  injunction  to  restrain  Leonard  G.  Rasmussen  from 
cutting -i*-^removing  wheat  growing  on  the  McBride  farm.  The  defend- 
ants Caroline  Keeler  and  Nellie  Breed  were  also  parties  defendants 
to  the  suit.   In  the  complaint  Nels  P.  Rasmussen  alleged  and  claim- 
ed that  he  was  the  owner  of  the  wheat  growing  on  the  McBride  farm 
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and  the  actual  tengint.  A  temporary  injunction  was  issued  and  a 
motion  ^was  made  by  Leonard  G-.  Rasmussen  to  dissolve  the  injunction. 
Attached  to  the  motion  is  an  affidavit  hy  Caroline  Keeler,  dated 
June  27,  1934,  in  which  she  deposes, among  other  things,  that  when 
she  visited  the  MoBride  farm,  she  noticed  that  tjre  work  thereon,  was 
being  performed  by  Leonard  CJ,  Rasmussen  and  that  on  no  aecasion  has 
she  ever  seen  Nels  P.  Rasmussen  working  on  the  farm.  Ttie  bill  of  sale 
from  Leonard  G.  Rasmussen  to  Caroline  Keeler  and  Nellie  Breed  for  the 
corn  in  question  is  dated  August  E5,  1934.  The  bill  of  sale  recites, 
"In  consideration  of  the  sum  of  other  good  and  valuable  considerations 
and  one  dollars."  There  is  no  evidence  in  the  i-ecord  what  good  or 
valuable  consideration  as  given  by  Keeler  and  Breed  for  the  corn  trans- 
ferred by  the  bill  of  sale.   vVhen  the  bill  of  sale  v. as  executed  the  corn 
^vas  in  charge  of  a  custodian  appointed  by  the  sheriff  v/hen  the  levy  was 
made  and  who  served  as  such  until  the  day  of  the  sheriff's  sale. 

It  also  appears  from  the  record  that  subsequent  to 
the  12th  day  of  September,  1932,  iMels  P.  Rasmussen  conveyed  personal 
property  of  his  to  Leonard  G.  Rasmussen  who  gave  a  chattel  mortgage  on 
the  property  to  one  Agnes  Erickson,  a  creditor  of  ileis  P.  Rasmussen. 
That  in  a  proceeding  to  determine  the  rights  of  creditors  of  Nels  P. 
Rasmussen  in  his  property,  commenced  on  Januarj''  11,  1934,  the  Circuit 
Court  of  Whiteside  County  held  that  Leonard  G,  Rasmussen  had  no  title 
to  the  property  described  in  the  chattel  mortgage  and  the  foreclosure 
of  the  mortgage  ^as  permanently  enjoined  by  that  court. 

?he  manifest  weight  of  the  evidence  is  to  the  effect 
that  at  the  time  of  the  levy  on  the  corn  Nels  P.  Rasmussen  was  the 
ovmer  tjiereof ,  and  that  Leonard  G,  Rasmussen  was  a  trustee  of  the  corn 
for  the  use  and  benefit  of  Nels  P.  Rasmussen' s  creditors.   Also,  that 
the  defendants  Caroline  Keeler  and  Nellie  Breed  were  apprized  of  facts 
and  circumstances  which  would  cause  a  reasonably  prudent  person  to 
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belleve  that  Leonard  G.  Basmussen  was  a  party  to  the  scheme  to  deceive 
and  mislead  the  creditors  of  flels  P.  Rasmussen,  and  that  no  title  to 
the  corn  passed  to  them  under  the  bill  of  sale  by  Leonard  G.  Rasmussen, 
dated  August  25,  1934. 

As  before  stated  the  levy  on  the  corn  -"A-as  made  on 
December  21,  1933,   On  I  larch  5,  1934,  seven  days  before  the  sale  under 
the  execution,  Leonard  G,  Rasmussen,  Caroline  Keeler  and  Nellie  Breed 
signed  applications  for  Farm  Warehouse  Certificates,  which  were  issued 
and  indorsed  by  them  to  the  Commodity  Credit  Corporation  as  collateral 
security  for  their  Corn  Producers  Note  for  $1080.00,  The  application 
states  that  the  corn  is  the  property  of  Leonard  G.  Rasmussen,  Caroline 
Keeler  and  Nallie  Breed  as  landlord  and  tenant  partnership  with  lease 
expiring  March  1,  1935.  The  corn  was  sealed  in  the  crib  on  the  McBride 
farm  by  the  Department  of  Agriculture.  The  corn  was  sold  at  the  exeeu 
tion  sale  to  the  plaintiff  subject  to  the  Governiaent  lien  and  that 
of  the  landlord. 

After  the  execution  sale  on  March  12,  1934,  the  corn 
remained  on  the  McBride  farm  until  August  31,  1934,  apparently  in  the 
possession  of  Leonard  G,  Rasmussen,  who  hauled  it  from  the  crib  to 
the  elevator  of  the  defendant,  tfte  Walnirti  Grain  ompany.  The  ^'t'alnut 
Grain  had  purchased  it  from  Keeler  and  Breed.  The  Government  loan  of 
$1,103.00  was  paid  and  later  deducting  the  cost  of  hauling  and  other 
items  of  expense,  the  balance  of  the  purchase  price  of  the  corn  of 
|512.48  was  paid  to  Keeler  and  Breed.   There  is  proof  thtit  the  V.alnut 
Grain  Company  had  no  actual  notice  of  the  levy  on  the  corn. 

It  is  contended  by  the  defendant  the  '>alnut  Grain 
Compahy,  that  it  is  a  bona  fide  purchaser  tt   the  corn  for  value. 
This  contention  is  based  on  its  claim  that  the  levy  indorsed  on  the 
execution  does  not  contain  a  certain  and  definite  description  of  the 
corn  sufficient  to  inform  said  defendant  that  the  corn  had  been  levied 
on.  The  indorsement  of  a  levy  on  personal  property  should  designate 
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the  chattels  by  Via4  or  description,  so  that  others  interested,  such 
as  innocent  purchasers  or  other  judgment  creditors  than  the  judgment 
creditor  in  execution  on  which  the  levy  is  indorsed,  may  be  notified 
of  a  change  or  possession  by  means  of  the  levy.   (Davidson  v.  Vvaldron, 
et  al,  31  111.  120).  The  indorsement  of  the  execution  of  the  levy 
in  this  case  is:  "On  this  21st  day  of  December,  1933,  by  virtue  of 
the  within  execution,  I  have  levied  upon  all  ripht,  title  and  interest 
of  Nels  :  .  Rasmussen  and  to  the  following  property:  one  small  safe, 
shot  gun,  12  head  of  oo^js,  etc.,  "800  bushels  of  corn,  and  all  his 
interest  in  the  corny  600  bushels  of  oatu,  cement  mixer,  etc.   Said 
levy  being  made  subject  to  levy  of  Agnes  Erickson  on  execution  No. 
9806.  Notice  of  levy  within  execution  was  posted  on  the  farm  occupied 
by  4^els  P.  Rasmussen  being  the  southeast  quarter  of  section  26,  town- 
ship 19  north,  range  6  east  of  4th  P.  M. ,  Whiteside  County,  Illinois, 
another  notice  on  the  corn  crib  on  the  northeast  quarter  of  section 
36,  township  and  range  aforesaid."   The  northeast  quarter  of  said 
section  36  is  the  McBride  farm.   It  is  to  be  noted  that  the  indorse- 
ment does  not  state  that  the  "800  bushels  of  corn"  i)S  located  in  a 
crib  nor  give  the  locatiofe  of  the  corn.  In  our  opinion  the  indorse- 
ment vas  insufficient  to  give  notice  of  change  of  possession.  (Davidson 
V.  VValdron,  supra.)  There  was  no  change  of  possession  of  the  corn  aftei^- 
the  sheriff's  sale  before  tjie  corn  was  purchased  by  the  Walnut  Grain 
Company.   It  is  our  conclusion  that  the  V^alnut  Grain  Company  was  a  bona 
fide  purchaser  of  the  corn  for  value. 

The  sale  was  held  on  the  Griffith  fi»a»i  where  ITels  P. 
Rasmussen  lived.   It  is  contended  by  the  defendants  'that  the  corn  was 
not  present  at  the  place  of  sale.'   It  is  our  opinion  that  the  defend- 
ants Breed  and  Keeler  are  not  in  a  position  to  raise  this  point.  (Cook 
V.  Timmons,  67  111.  203). 

At  the  sheriff's  sale  the  plaintiff  bought  1101  bushels 
of  corn,  which  ^sas  on  the  McBride  farm  subject  to  the  landlord's  lien 
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of  two-fifths  thereof.  The  trial  court  rendered  a  judgment  for  the 
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defendants. 

"^"^  The  judgment  of  the  Circuit  Court  of  v.Mteside  "ounty 

is  reversed  and  the  case  remanded  with  directions  to  that  court  to 
enter  Judgment  in  favor  of  the  plaintiff  for  the  value  of  the  corn, 
less  two-fifths  thereof  being  deducted  for  landlord's  lien,  with  inter- 
est thereon  from  the  first  of  September,  1934,  until  the  entry  date  of 
the  Judgment,  sgainst  the  defendants  nov/  appearing  in  tne  suit  except- 
ing the  defendant,  the  Walnut  Grain  Compare, 

Reversed  and  remanded  with  directions. 


STATE  OF  ILLINOIS, 

SECOND  DISTRICT         |^^'  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  AppeUate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this ^^y  °^ 

_in  the  year  of  our  Lord  one  thousand  nine 


hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 
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Published  in  Abstract 

Charles  E.  I^Hew,  Plakitiflf^Appelaes,  v.  Jack  "^00 
I       Defen&'nt-Appellalit. 

Appe^  frjji^if^ircim  Court  ofe-macon  Coi 

April  tJrm,  A.-D.  iI;39. 


Gen.  No.  9,151 


Agenda  No.  21 


Mr.  Ju.stice  Hayes  delivered  the  opinion  of  the 
Court. 

Charles  E.  LeHew,  plaintilf-appellee,  will  herein- 
after be  called  plaintiff,  and  Jack  Toombs,  defendant- 
appellant,  will  hereinafter  be  called  defendant. 

This  case  is  au  appeal  from  the  Circuit  Court  of 
Macon  County,  Illinois,  where  judgmuut  was  entered 
upon  the  verdict  of  a  jury  against  the  defendant  .Tack 
T5omSs,  in  favoi'  of  the  plaintitT  Charles  K.  Leflew,  in 
the  sum  of  four  thousand  nine  hundred  sixteen  dollars 
and  sixty-six  cents  ($4,916.66),  on  a  complaint  of  as- 
sault and  battery.  Complaint  consisted  of  one  count, 
Avhich  charged  an  assault  and  battery  on  the  plaintiff 
by  the  defendant.  The  defendant  filed  an  answer  of 
general  denial  and  a  counterclaim  alleging  an  assault 
by  plaintiff  on  the  defendant. 

The  occurrences  out  of  which  the  suit  arose  took 
place  at  the  garage  of  the  defendant  in  Decatur,  Illi- 
nois, on  September  1,  1937.  Plaintiff  testified  that  he 
was  sent  to  the  garage  of  defendant  by  his  father  to  col- 
lect a  three  dollar  bill  from  the  defendant.  Defendant 
denied  owing  it  and  claimed  he  knew  nothing  of  the 
bill.  It  appears  from  the  record  that  an  argument  en- 
sued, plaintiff's  description  of  which  is  that  the  de- 
fendant said  to  him,  "you  called  me  a  liar,"  and  he 
further  stated  that  if  he  did  it  again  he  would  take  his 

(plaintiff's  glasses  off  and  knock  h out  of  him, 

and  then  defendant  struck  him  and  knocked  him  down. 
Another  Avitness  for  the  plaintiff  testified  that  as  plain- 
tiff started  to  get  up,  defendant  hit  him  the  second  time. 
Defendant  denies  this  and  insists  that  plaintiff  struck 
the  first  blow.  Defendant,  in  his  own  testimony,  ad- 
mits that  he  took  blaintiff's  glasses  off  and  hit  him 
and  knocked  him  down,  and  admits  he  lut  him  the 
second  time  after  he  got  up,  but  claims  that  plaintiff 
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struck  the  first  blow,  and  that  he  didn't  hit  him  the 
second  time  until  plaintiff  started  to  follow  him.  The 
evidence  shows  that  the  defendant  was  the  heavier  and 
stronger  of  the  two ;  and  that  defendant  had  two  of  his 
employees  present  at  the  time.  The  evidence  further 
shows  there  was  little  provocation  for  assault  and 
battei'y,  and  the  conflict  is  over  who  struck  the  first 
blow.  The  Jury,  by  their  verdict,  evidently  believed 
the  plaintiff,  and  disbelieved  the  defendant.  Plaintiff' 
received  severe  injuries, — a  crushing  of  the  bones  of 
the  face  and  nose — and  was  taken  to  the  hospital  and 
there  confined  for  two  weeks.  The  attending  physician 
testified  that  he  found  the  left  side  of  the  cheek  sunken ; 
the  left  eye  blood-shot  and  discolored;  a  swelling  of 
the  soft  tissues  about  that  area,  and  a  fracture  of  the 
cheek  bone  Avhich  bone  was  pushed  down  and  out  of 
position.  An  x-ray  was  taken  and  the  physician  op- 
erated and  brought  the  bones  back  into  position.  He 
furtlier  testified  that  the  Ijone  which  was  fractured 
has  a  hole  in  it,  and  when  the  bones  were  leveled  out, 
it  was  discovered  there  was  a  hole  through  the  sinus 
into  the  mouth.  The  doctor  stated  he  had  examined 
the  man  just  before  the  trial  and  had  found  the  track 
from  the  sinus  into  the  mouth  had  remained  open,  and 
that  in  the  interim  he  had  burned  oft",  with  silver  ni- 
trate, a  granulation  of  tissue  or  proud-flesh  which  had 
come  from  this  opening  into  the  mouth  and  which  had 
interfered  with  the  use  of  the  upper  plate  of  his  teeth. 
He  further  testified  that  the  opening  was  still  there, 
and  that  it  was  draining  into  the  mouth,  and  as  a  result 
of  the  injury,  and  for  quite  some  time  afterAvard,  there 
was  a  paralysis  of  the  nerves  of  the  left  side  of  his 
face.  He  gave,  as  his  opinion,  that  unless  some  further 
surgery  was  done  in  an  attempt  to  close  the  opening 
between  the  sinus  and  the  mouth  that  it  would  uu- 
dou1)tedly  remain  open  and  continue  to  drain.  He  was 
not  certain  whether  surgery  would  cure  it.  Plaintiff 
testified,  at  the  time  of  the  trial,  that  he  was  bothered 
with  this  discharge  into  his  mouth;  that  it  made  him 
sick  to  his  stomach ;  that  he  had  difficulty  in  keeping 
his  false  teeth  in  place,  and  that  it  interfered  with  his 
talking. 

The  first  ground  for  error  relied  upon  by  the  de- 
fendant is  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence.  This  is  clearly  untenable.  It 
is  fundamental  that  a  verdict  of  the  jury  will  not  be 
disturbed  where  the  evidence  is  conflicting  and  that 
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produced  by  either  party  when  considered  alone  is 
sufficient  to  sustain  the  verdict  in  his  favor.  In  ad- 
dition to  the  general  verdict  there  was  a  finding  in 
the  negative  to  the  following  special  interrogatory  re- 
quested by  the  defendant. 

"Question:  Do  you  find  from  the  evidence  that 
the  blows  complained  of  were  struck  by  the  defendant 
without  malice  and  under  circumstances  which  would 
have  led  a  reasonable  man  to  believe  that  was  nec- 
essary to  his  proper  self  defense  t 
Answer:     No." 

The  finding  of  a  jury  on  a  question  of  fact  conclu- 
sively binds  the  parties  submitting  it. 

Complaint  is  made  by  defendant  that  the  Court  re- 
fused to  permit  him  to  show  the  intent,  but  the  record 
discloses  the  defendant  testified  that  he  hit  him  with 
the  intent  of  inflicting  bodily  injury  upon  him.  The 
law  is, ' '  if  the  cause  of  action  is  an  alleged  battery  com- 
mitted in  the  performance  of  an  unlawful  or  Avrong- 
ful  act,  the  intent  of  the  wrongdoer  to  injure  is  imma- 
terial. The  intent  to  commit  the  unlawful  act  is  suffic- 
ient, or  in  other  words,  if  the  defendant  did  an  illegal 
act  which  was  likely  to  prove  injurious  to  another,  he 
is  answerable  for  the  consequences  which  directly  or 
naturally  result  from  his  conduct  even  though  he  did 
not  intend  to  do  the  particular  injurv  which  followed." 
5  C.  J.  621,  622. 

The  next  ground  for  reversal  was  the  conduct  of 
counsel.  Defendant,  in  support  of  this,  cite  a  large 
number  of  pages  in  the  abstract,  examination  of  which 
doesn't  show  anything  unusual  other  than  that  which 
transpires  in  a  hotly-contested  trial. 

We  find  no  harmful  error  in  the  instructions.  The 
only  question  that  has  caused  us  much  concern  is  the 
amount  of  the  verdict.  It  is  large,  and  we  have  given 
a  good  deal  of  consideration  to  this,  but  in  view  of  the 
circumstances  surrounding  the  unwarranted  assault; 
the  seriousness  of  the  results,  and  the  present  physical 
condition  of  the  plaintiff,  we  do  not  feel  justified  in 
disturbing  the  verdict  of  the  jury  and  the  judgment 
of  the  trial  court  in  overruling  the  motion  for  a  new 
trial. 

For  the  reasons  herein  assigned,  the  judgment  of 
the  Circuit  Court  is  hereby  affirmed. 

Judgment  Affiruied. 

(Four  pages  in  original  opinion) 
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Appeal  ffy^t'ircuii 
Januarv 
Gen.  No.  9,078 
Per  Curiam  : 


This  is  ail  appeal  from  a  judgment  of  tuT^  c'^iil 
court  of  Vermilion  county,  in  a  personal  in.]ur_\"  case" 
linding  the  defendant  not  guilfy; 

"TS'mma  J.  McMalian,  plaintiff  apix'llant,  Jiled  her  com- 
plaint charging-  Robert  C.  Daugherly,  doing  business 
as  Yellow  Cab  Company,  defendant  appellee,  with  hav- 
ing injured  her  through  the  negligent  operation  of  liis 
taxicab  by  his  servant,  who  was  driving  on  "West  Harri- 
son street,  in  Danville,  Illinois,  and  who  collided  with 
her  automobile,  and  also  charging  a  violation  of  Sec- 
tion 49  of  an  act  in  relation  to  the  regulation  of  traffic, 
approved  July  9,  1935,  LaAvs  of  Illinois,  1935,  p.  1248, 
in  that  the  driver  of  defendajit's  taxicab  was  operating- 
it  at  a  speed  greater  than  reasonable  and  proper  under 
the  circumstances,  said  cali  being  operated  in  the  liusi- 
ness  district  of  the  city  of  Danville. 

The  evidence  discloses  that  on  June  6,  1936,  jjlain- 
tiff  was  drivdng  north  on  Walnut  street,  near  the  inter- 
section of  Harrison  and  North  Walnut  stieets.  Her 
car  was  struck  on  the  right-rear  wheel  by  a  west  bound 
taxicab  of  defendant.  Harrison  street  had  been  desig- 
nated as  a  through  street  and  there  was  a  stop  sign 
at  the  south  side  of  the  street. 

The  plaintiff  contends  that  she  came  to  a  complete 
stop  and  after  looking-  both  ways,  seeing  no  cars, 
started  across  the  intersection.  Defendant  contends 
that  plaintiff  failed  to  stop  and  alleges  that  the  in- 
juries sustained  by  her  were  proximately  caused  by 
her  own  fault  in  failing  to  use  ordinary  care.  The 
court  overruled  plaintift''s  motion  for  a  new  trial  and 
entered  judgment  in  bar  of  the  action.  Among  the 
points  specified  as  grounds  for  a  new  trial  and  errors 
relied  upon  for  a  reversal  of  the  judgment  were  the 
giving-  of  erroneous  instructions  for  defendant  and  an 
error  in  permitting  a  traffic  stop  sign,  which  liad  not 
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been  admitted  in  evidence,  to  be  taken  into  the  jnry 
room  with  other  exhilnts. 

Connsel  for  plaintiff  make  the  assertion  and  are  sub- 
stantiated by  the  evidence,  that  when  George  Wright, 
^;  witness  for  defendant,  was  testifying  connsel  pro- 
duced a  yellow  traffic  sign,  two  feet  in  size  each  way 
with  the  word  sto])  in  black  lettei"s  al)out  six  inches 
high,  and  asked  the  witness  and  he  was  permitted  to 
answer  over  plaintiff's  objection  whether  there  Avas 
that  kind  of  a  sign  at  the  intersection  at  tliat  time,  to 
which  the  witness  replied  in  the  affirmative.  Another 
witness  in  answer  to  a  question  said  there  was  a  stop 
sign  there  like  the  one  on  the  Avail.  This  stop  sign 
on  the  Avail  Avas  never  marked  as  an  exhibit  or  offered 
in  CAddence,  although  it  Avas  taken  to  the  jury  room 
Avitli  the  other  exhibits.  Counsel  for  appellant  insist 
that  it  Avas  prejudicial  to  the  rights  of  plaintiff  to  have 
tlie  stop  sign  on  the  Avail  of  the  court  room  during  the 
trial  of  the  case.  That  the  existence  of  a  traffic  sign 
at  such  intersection  Avas  admitted  by  plaintiff',  and  at 
no  place  in  the  record  Avas  that  fact  denied  or 
questioned. 

The  production  of  the  traffic  sign  l)y  counsel  for  de- 
fendant and  the  examination  of  Avitnesses  concerning 
the  same  and  the  placing  of  it  on  the  Avail  of  the  court 
room  and  permitting  it  to  remain  there  during  the  trial 
Avas  not  objected  to  by  counsel  for  plaintitT  so  far  as 
Ave  can  discoA'er  from  an  examination  of  the  abstract 
of  the  record,  neither  Avas  such  conduct  of  counsel  for 
defendant  specified  in  plaintiff's  motion  for  a  ncAV  trial 
as  a  ground  for  reversal  of  the  judgment.  There  is  no 
doulit  liut  that  the  court,  if  it  had  been  appealed  to, 
would  have  ordered  the  removal  of  the  sign  from  the 
Avail  of  the  court  room  and  from  the  presence  of  the 
jury,  it  being  perfectly  apparent  that  the  only  purpose 
of  the  exhibition  of  the  same  Avas  to  influence  the  jury 
in  their  decision  of  the  cause.  Conduct  such  as  this 
should  not  go  unnoticed.  Permitting  the  trafHe  sto]:) 
sign  to  be  taken  into  the  jury  room  and  letting  it  re- 
main there  during  the  deliberations  of  the  jury  as  to 
their  verdict  Avas  not  objected  to  at  the  time,  nor  Avas 
the  attention  of  the  couii:  called  to  the  fact  that  it  had 
not  been  admitted  in  evidence  as  an  exhibit  and  Avas 
being  taken  Avith  the  other  exhibits  into  the  jury  room. 
IIoAvever,  Ave  are  of  opinion  that  counsel  for  defendant 
are  about  right  Avhen  they  make  the  assertion,  "there 
would  be  no  error  in  the  juiw  looking  at  the  stop  sign 
in  the  jui-y  room  Avlien  they  had  been  looking  at  it  all 
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day  in  the  court  room."  Coniisel  for  plaintiff  cannot 
now  complain  as  it  was  by  their  want  of  diligence  that 
such  error  occurred. 

Connsel  for  appellee  calls  attention  to  the  fact  that 
appellant  failed  to  set  out  in  full  in  their  brief  the 
instructions  complained  of,  followed  by  definite  and 
clear  reasons  supporting  the  alleged  errors,  incident 
thereto,  and  for  that  reason  none  of  the  alleged  criti- 
cisms of  instructions  can  be  considered  and  the  main 
part  of  the  brief  calls  for  no  reply.  While  in  some  of 
the  districts  of  the  Appellate  Court  it  is  insisted  that 
instructions  complained  of  should  be  set  out  in  full  in 
the  brief,  and  although  thai  is  a  great  convenience  to 
the  court,  the  Appellate  Court  of  the  Third  District  has 
no  such  rule,  and  if  the  instructions  appear  in  full  in 
the  abstract  of  the  record  the  rules  are  complied  with. 

Attorneys  for  appellee,  although  critical  of  the  con- 
duct of  counsel  for  appellant  in  what  was  claimed  to  be 
a  violation  of  the  Rules  of  Practice  of  this  court,  them- 
selves violated  Rule  9  by  quoting  evidence  in  detail 
and  in  discussion  and  argument,  in  their  statement  of 
facts  in  their  brief. 

It  is  contended  by  appellee  that  no  objection  was 
made  by  plaintiff  to  the  entry  of  judgment  in  bar  of 
the  action,  and  that  plaintiff  having  failed  to  preserve 
an  objection  to  this  imyjortant  ruling  of  the  trial  court, 
Vidiieh  has  always  ])receded  an  exception,  this  case  can- 
not be  reviewed  on  appeal,  and  the  appeal  must  be 
dismissed. 

We  fail  to  see  any  merit  in  this  contention.  It  was 
never  necessary  to  except  to  the  entry  of  a  judgment 
in  order  to  assign  error  thereon,  except  in  cases  where 
a  jury  was  waived  and  the  cause  was  submitted  to  the 
court  for  ti'ial,  and  after  the  amendment  of  Section  81 
of  the  Practice  Act  of  1907,  no  exception  to  the  entry 
of  judgment  was  necessary  in  cases  tried  by  the  court. 
Neither  is  it  necessary  to  object  to  the  entry  of  a  judg- 
ment by  the  court,  in  order  to  assign  error  on  the  entry 
thereof,  although  defects  in  judgments  and  decrees 
must  be  urged  in  the  lower  court,  otherwise  they  are 
not  subject  to  review. 

After  verdict  and  before  final  judgment  appellant 
filed  a  motion  for  a  new  trial  setting  forth  her  points 
in  writing,  pai'ticularly  specifying  the  grounds  of  such 
motion,  and  upon  a  denial  of  her  motion  for  a  new  trial 
filed  a  notice  of  appeal,  praecipe  for  record  and  a 
report  of  proceedings  and  the  record  of  the  case  is  in 
this  court,  all  in  proper  time  and  said  cause  was  taken 
for  decision. 
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Complaint  is  made  of  the  excessive  number  of  in- 
structions given  at  tlie  request  of  defendant,  con.sider- 
ing  the  issues  in  the  case.  The  practice  of  giving  an 
excessive  number  of  instructions  has  been  repeatedly 
condemned.  In  our  opinion  the  number  given  in  the 
case  at  bar,  at  the  request  of  defendant,  was  out  of  all 
proportion  to  the  issues  involved,  which  were  simple. 
Instructions  should  be  as  few  as  possible,  as  otherwise 
they  are  likely  to  mislead  the  jury.  It  is  the  province 
of  the  jury  to  determine  facts  and  then  apply  to  them 
the  law  as  set  forth  in  the  instructions  of  the  court. 
Nine  of  the  fifteen  instructions  given  instructed  the 
jury  that  plaintiff  could  not  recover,  if  she  was  guilty 
of  contributory  negligence,  while  one  instruction  on 
that  subject  was  all  that  was  necessary.  Nine  of  the 
instructions  given  concluded  with  the  phrase,  "then 
she  cannot  recover  in  this  case"  or  "then  you  should 
find  the  defendant  not  guilty."  The  giving  of  an  un- 
necessary number  of  such  instructions  has  been  held 
improper  liy  the  courts.  Such  repetitions  of  the  idea 
that  plaintiff  must  be  free  from  contributory  negli- 
gence in  order  to  recover  and  the  repeated  conclusion 
of  instructions  with  the  phrase  "then  she  cannot  re- 
cover in  this  case  "  or  "  then  you  should  find  the  clef  end- 
ant  not  guilty"  was  Avell  calculated  to  lead  the  jury  to 
believe  that  the  court  was  of  opinion  that  plaintiff  was 
guilty  of  contributory  negligence  and  that  tlie  jury 
should  find  the  defendant  not  guilty.  Nelson  v.  Chicago 
City  Ry.  Co.,  163  111.  App.  98. 

A  large  number  of  the  given  instructions  are  object- 
tionable  because  they  are  argumentative  and  not  in 
proper  form.  Instructions  should  not  only  be  ap- 
plicable to  the  facts  in  evidence,  but  they  should  make 
application  of  the  law  they  purport  to  state  to  the  facts. 
People  V.  Ishell,  363  111.  264,  2  N.  E.  (2d)  84. 

Instruction  No.  2,  after  quoting  the  statute  giving 
the  right  of  way  to  vehicles  approaching  along  inter- 
secting higways  from  the  right  over  those  approach- 
ing from  the  left,  then  proceeds  to  inform  the  jury  that 
if  they  believe  from  the  evidence  that  the  automobile 
driven  by  the  plaintiff  approached  the  intersection 
herein  mentioned  and  the  taxicab  of  defendant  ap- 
proached the  intersection  about  the  same  time  or  at 
such  speed  that  they  should  reach  the  intersection  at 
or  about  the  same  time,  it  was  the  duty  of  plaintiff  to 
yield  the  right  of  way.  It  is  objected  that  the  instruc- 
tion is  erroneous  because  it  omits  the  element  of  due 
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caro  on  the  port  of  defendant,  as  he  apj^roached  the 
intersection,  citing  the  case  of  Riddle  v.  Mansager, 
254  111.  App.  68,  -where  it  is  held:  "The  statute  does 
not  authorize  such  assertion  of  the  right  of  way  regard- 
less of  circumstances,  distance,  or  speed."  In  Salmon 
V.  Wilsov,  227  111.  App.  286,  the  court  said:  "It  does 
not  contemplate  that  the  right  of  way  be  invoked  when 
the  car  from  the  right  is  so  far  from  the  intersection 
at  the  time  the  car  from  the  left  enters  it,  that  with 
both  running  within  the  i-ecognized  limits  of  speed, 
the  latter  will  reach  the  line  of  crossing  before  the 
former  will  reach  the  line  of  intersection."  The  .jury 
were  not  instructed  as  to  the  elements  of  due  care  and 
speed  on  the  part  of  the  driver  of  the  taxicab  as  he 
approached  the  intersection  and  for  that  reason  the 
instruction  is  erroneous. 

A  person  driving  a  motor  vehicle  upon  a  public  high- 
way at  a  speed  greater  than  is  reasonable  and  proper 
having  regard  to  the  traffic  and  right  of  way  or  so  as  to 
endanger  the  life  or  limb  or  injure  the  property  of  any 
]person  will  not  be  permitted  to  plead  in  defense  of  an 
action  for  personal  injuries  that  his  motor  vehicle  and 
the  one  driven  by  plaintiff  were  approaching  along 
intersecting  highways,  and  that  he  was  aproaching 
from  the  right  and  had  the  right  of  way  over  the  plain- 
tiff who  Avas  approaching  from  the  left,  and  that  there- 
fore he  Avas  not  guilty. 

Instruction  No.  4  is  a  repetition  of  instruction  No.  2 
and  was  erroneous.  Instruction  No.  5  informed  the 
jury  that  the  driver  of  the  taxicab  had  a  right  to  as- 
sume that  persons  approaching  Harrison  street  upon 
intersecting  streets  would  observe  the  law  and  stop 
their  automobile  Ijefore  entering  upon  said  street. 
This  instruction  contains  abstract  propositions  of  law,- 
and  fails  to  refer  to  the  evidence  in  the  case  and  should 
not  have  been  given.  The  evidence  discloses  that 
Harrison  street,  upon  which  the  driver  of  the  taxicab 
was  proceeding  in  a  westerly  direction,  Avas  designated 
by  an  ordinance  of  the  city  of  Danville  as  a  through 
street  and  that  all  vehicles  must  come  to  a  complete 
stop  before  entering  or  crossing  the  same  and  that  by 
ordinance  every  driver  operating  a  vehicle  on  a  street 
in  said  city  within  the  business  section  shall  not  exceed 
the  maximum  speed  of  15  miles  per  hour.  The  evidence 
further  discloses  that  Harrison  street  at  its  intersec- 
tion with  "Walnut  street  was  in  the  business  section  of 
said  citv. 
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This  instruction  failed  to  tell  the  jury  that  before 
the  driver  of  the  taxicab  had  a  right  to  presume  that 
an  ordinary  prudent  man  would  bring  his  automobile 
to  a  full  stop  and  obey  said  ordinance,  that  in  ap- 
proaching said  intersection  he,  himself,  must  have 
driven  his  taxicab  as  an  ordinarily  prudent  driver 
would  have  driven  under  the  same  or  similar  circum- 
stances and  not  have  exceeded  the  maximum  speed  of 
15  miles  per  hour,  if  they  believed  from  the  evidence 
that  such  intersection  was  in  the  business  section  of 
Danville. 

Neither  should  this  instruction  have  been  given  for 
the  reason  that  the  record  shows  by  the  testimony  of 
Meeker,  the  driver  of  the  taxicab,  that  he  did  not  knoM' 
whether  the  plaintiff  stopped  her  automobile  or  not, 
before  entering  the  intersection,  as  he  said  the  first 
he  saw  of  it  was  when  it  shot  up  in  front  of  him.  Not 
having  seen  plaintiff  approaching  the  intersection  he 
could  not  have  presumed  that  plaintiff  would  stop  and 
the  ordinance  be  obeyed.  The  evidence  fails  to  show 
he  regulated  his  conduct  in  any  degree  by  any  such 
presumption,  or  was  misled  in  any  way,  or  induced  to 
act  in  any  manner  by  anything  done  or  omitted  to  be 
done  bv  plaintiff.  Muiiiis  v.  Chicago  City  Ry.  Co.,  235 
111.  App.  160. 

Instruction  No.  6  is  improper  as  it  instructs  the  jury 
that  they  would  not  be  justified  in  finding  a  verdict  for 
the  plaintiff  unless  they  believe  from  the  evidence  that 
the  driver  of  the  taxicab  did  something  that  he  should 
not  have  done  or  failed  to  do  something  that  he  should 
have  done  as  complained  of  in  the  complaint.  This 
instruction  is  indefinite  and  not  clear  and  the  jury  were 
left  to  determine  for  themselves  Avhat  things  charged 
in  the  complaint  were  legally  necessary  to  be  done  or 
what  things  the  driver  legally  failed  to  do  that  should 
have  been  done  to  create  a  legal  liability  for  which  the 
plaintiff  brought  suit. 

Instruction  No.  9  was  as  follows:  "It  is  not  every 
accident  which  makes  a  person  liable  for  damage  for 
a  personal  injury.  If  the  accident  was  unavoidable  so 
far  as  the  defendant  is  concerned,  then  no  liability  is 
incurred  by  him,  whether  as  a  result  of  it  a  person  is 
lightly  or  seriously  injured,  and  if  in  this  case  the  jury 
believe  from  all  the  evidence  and  under  the  instruc- 
tions of  the  court,  that  so  far  as  the  defendant  is  con- 
cerned, the  injury  to  the  plaintiff  was  unavoidable,  then 
the  jury  should  find  the  defendant  not  guilty." 
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The  jury  are  instructed  that  if  tlie  accident  Avas  un- 
avoidable so  far  as  the  defendant  was  concerned,  tlien 
no  liability  is  incurred  by  him,  and  were  further  in- 
structed that  if  the  jury  believe  from  the  evidence  that 
so  far  as  the  evidence  is  concerned,  the  injury  to  the 
plaintiff  was  unavoidable,  then  the  jury  should  find  the 
defendant  not  guilty.  There  was  no  evidence  in  the 
record  upon  which  to  found  such  an  instruction  as  the 
defendant  did  not  drive  the  taxicab,  and  so  far  as  he 
was  concerned  the  jury  would  l)e  compelled  to  find  that 
the  accident  was  unavoidable,  and  would  be  compelled 
to  find  a  verdict  of  not  guilty  as  to  the  defendant. 

Had  the  taxicab  driver  been  substituted  in  the  in- 
struction in  place  of  the  defendant,  as  was  probably 
intended,  it  would  have  been  erroneous,  as  it  fails  to 
instruct  the  jury  that  they  must  first  find  from  the  evi- 
dence that  at  the  time  in  question  the  taxicab  was  being 
operated  in  a  reasonably  prudent  and  careful  manner 
and  that  the  driver  did  all  that  a  reasonably  prudent 
person  would  have  done  under  like  circumstances.  It 
is  also  bad  because  it  was  in  effect  an  ai-gument  on 
behalf  of  defendant. 

By  instruction  Xo.  11  the  court  instructed  the  jury 
as  follows:  "The  court  instructs  you  that  in  this  case 
the  employee  of  the  defendant  is  a  competent  witness 
in  this  case,  and  you  have  no  right  to  disregard  the 
testimony  of  an  unimpeached  witness,  sworn  on  behalf 
of  said  defendant,  simply  because  such  witness  was  or 
is  an  employee  of  the  defendant,  but  it  is  the  duty  of 
the  jury  to  receive  the  testimony  of  such  witness,  in 
the  light  of  all  the  evidence,  the  same  as  you  would 
receive  the  testimony  of  any  other  witness,  and  Aveigh 
it  by  the  same  principles  and  tests  by  which  you  deter- 
mine the  credibility  of  any  other  witness. ' ' 

It  was  error  to  give  this  instruction  as  it  singled  out 
.Meeker  and  informed  the  jury  that  he  was  unim- 
peached, and  gave  undue  prominence  to  his  testimony. 
It  is  for  the  jury  to  pass  upon  the  credibility  of  the 
vritnesses  and  the  giving  of  this  instruction  invaded 
the  province  of  the  jury. 

Defendant's  instruction  Xo.  15  directed  a  verdict 
and  is  as  follows:  "You  have  no  right  to  assume  or 
presume  negligence  on  the  part  of  the  defendant  or 
the  driver  of  the  taxicab,  from  the  mere  fact  alone  that 
an  accident  happened  or  in  which  the  plaintiff  may 
have  been  injured.  Xeither  have  you  any  right  to 
assume  that  the  plaintitT,  herself,  at  and  just  before 
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the  time  of  the  accident  in  question,  was  in  the  exercise 
01  dne  care  and  caution  for  her  own  personal  safety. 
These  ai'e  all  material  elements  in  the  plaintiff's  case 
and  without  affirmative  proof  on  her  part  she  is  not 
entitled  to  recover." 

In  the  case  of  West  Chicago  St.  By.  Co.  v.  Fetters, 
196  111.  298,  the  trial  court  refused  to  give  the  followinsi' 
instruction :  "The  court  instructs  the  jury  that  no  pie- 
sumption  of  negligence  arises  against  the  defendant 
from  the  mere  fact,  of  itself,  that  the  plaintitf  was  in- 
jured in  connection  with  the  defendant's  cars."  The 
Supreme  Court  said  of  this  instruction  :  "This  class  of 
instructions,  which  select  one  item  of  evidence  or  one 
fact  disclosed  by  the  evidence  and  state  that  a  certain 
conclusion  does  not  follow,  as  a  matter  of  law,  from 
that  fact,  are  calculated  to  mislead  and  confuse  the 
JTiry.  If  an  instruction  of  this  nature  were  held  proper, 
it  would  be  possible  for  a  defendant  to  select  each 
'mere  fact'  constituting  tlie  entire  chain  of  facts  by 
which  negligence  was  proved,  and  enable  the  court  to 
instruct  the  jury  that  each  of  these  linl^s  in  the  chain 
did  not,  of  itself,  constitute  negligence,  yet  the  whole, 
taken  together,  would,  and  tliereby  the  court  would  be 
enabled  to  instruct  the  jury  on  the  facts  and  take  away 
the  consideration  of  facts  from  them." 

It  cannot  be  said  as  a  mattei-  of  law  that  no  presump- 
tion of  negligence  arose  from  the  mere  ha]jpening  of 
the  accident.  The  question  was  one  of  fact  for  the  jury. 
Cohen  v.  Weinstew,  231  111.  App.  84,  101. 

For  the  errors  indicated  the  judgment  of  the  circuit 
court  of  Vermilion  County  is  reversed  and  the  cause 
remanded  to  said  court  for  a  new  trial. 

Reversed  and  remanded. 

(Seven  pages  in  original  opinion.) 
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Stone,   J. 

This  is  angppeal  fro«  a  Judgment  of  the  City  Court  ot 
East  St.    Louis  in  fevor  of  plaintiff-appellee,  Archie  W. 
Holeraon,    and  against  defendant- appellant,  Royal  Neighbors  of 
America,    in  a  suit   on  an  insurance  policy.      This  case  -^as 
previously  considered  by   this   court   in  HOLEMOH  v,   ROYAL  I'fEIGH- 
BORS,    292  Illinois  Appellate  648.     The  judgment  of  the  City 
Court   in  fevor  of  the  plaintiff   w,rs  reversed  and  the  cause 
remanded  for  a  new  trial. 

In  its  previcas   decision,   this   coiirt  held  that  the   ans^^ers 
to  questions  in  the   application  for  insurance,    ii^^ich  wes   a 
part  of  the  policy   sued  on,    -ere  wariiinties   and  thet   if   shown 
to  t>8  fiilse  there   coulo   be  no  recovery  on  the  contract   even 
if  the  BtateBjents  were  innocently  made.     This  court  further 
held  that  a  part  of   the  answers   wr>re   f.  Ise.      The  plaintiff 
contended  that  even  thyoug^.  ':he  answers  and  statements  were 
warranties  and  v?ere  false,    the  judgment  should  be  sustained 
for  the  reason  thst  the  medical  examiner  v/as  the  agent   of  the 
Insurer   and  that  he  filled  in  the  blank   spaces  in  the   report 
without  first  obtaining  the  information  from  the  insured,      *e 
found  th&t   the  witnesses  for  the   plaintiff    A^ere  not  rble  to 
identify  the  medical  report  introduced  in  evidence  by  the  de- 
fendant-appellant  as   the  one   they   s.  w  the  insured  sign  at  Dr. 
Hulick's   office.      '?fe  held  that  the  plaintiff  had  failed   to 
make  the  necessary  proof  to  support  the  contention  that  the 
answers  were  not  the  answers  of  the  assured,      We  do  not  find 
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that  the   evidence  presented  at  the   second  trial   on   this  point 
is  any  different  from  that  presented  before.      The  plaintiff's 
theory  apparently  w;  s  that  since   only  a  "few*  questions  were 
askec^  of  the  assured,   and  since  there  were  many  questions  on  the 
application,    the  examining  physician  could  not  heve  asXed  the 
assured  all  of  the  questions  \*iich  are  answered  on  the  applica- 
tion.    There   are  only  two  wltnesees  on  this  point,   the  plaintiff 
and  a  Mrs.   Miller,      They  apparently  do  not  agree  whether  a  ques- 
tion wts  asked  concerning  the  occupation  of   assured 's  husband. 
The  evidence  discloses   that   the  assured  might  h?ve  be^^n  at    the 
office  of   the  doctor   at    other  tiraes   than   the   time  when   the   ap- 
plication w.  s   signed.      It  is  apparent  that  certain  information 
as  to  weight  and  mepsurement  of   the   assured   was   obtained  at 
another  time. 

This  court  is  bound  by  its   la^evlous  decision  in  the  matter 
that   the    statements   ^A'ere  warranties   and  that  the  statements  were 
false.     The  only  question  presented  is  whether  the  plaintiff  has 
made  the  necessary  proof  to  support  the  contention  that  the 
answers   in   the  application  'sere  not  t]^e  answer  of  the  assured, 
We  find   that  the  plaintiff  iias  felled   to  wake  this  proof. 


The   judgment  of  the  trial  court  is  reversed.     Reversed. 
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